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Introduction

On January 16, 2005, the Houston Chronicle began a five-part
series, entitled “In Harm’s Way,” on the extent of hazardous
air pollution in the Southeast Houston and Port Neches,
Texas. The result of an 18-month investigation, the series
highlighted the health risks encountered by residents living
near the huge plants that make up the Texas oil refining and
petrochemical industries.! On March 23, 2005, a huge
explosion at the British Petroleum Refinery in Texas City,
Texas killed 15 people, injured over 170 others, many
setiously, and shook homes for miles around.> The Houston
Chronicle ran another series of articles on the investigations,
possible causes and enormous human toll of the worst
industrial accident in Texas in the last 15 years.” During the
summer of 2005, a second explosion and a leak at the BP
plant within two weeks of each other caused a great deal
of consternation among the residents of the neighboring
communities,*and the U.S. Chemical Safety and Hazard
Investigation Board concluded from its investigation of the
first explosion that management lapses by BP pose an
“imminent hazard” to workers and the neighboring public.”

Public concerns about the perils of the Houston
Petrochemical Complex receded in the wake of Hurricanes
Katrina and Rita, two natural disasters that brought to the
forefront the well-known risks that natural disasters pose to
human health and welfare. Hurricanes Katrina and Rita
precipitated a nationwide debate on the role that
government must play in helping vulnerable citizens prepate
for and respond to natural disasters. At the same time, that
debate has focused public attention on steps, like sturdier
levees and wetlands preservation, that government can take
to protect against the consequences of natural disasters.
The government was not able to protect the citizens of
Louisiana and East Texas from the natural disasters of
Hurricanes Katrina and Rita. But the government can
protect its citizens from man-made disasters like the BP

explosion and the widespread health risks posed by
airborne toxics.

It is time to take a step back to explore how the failures of
the regulatory agencies responsible for protecting the public
from hazardous air pollution represent a failure of
government generally in an era of “hollow government” in
which under-funded and under-staffed agencies must
contend with recalcitrant industries and strong political
pressures at both the state and federal level to provide
“regulatory relief” to companies that threaten to take their
plants and associated jobs overseas if they do not receive
relief from “burdensome butreaucratic regulation.”

Since the late 1970s, conservative think tanks and politicians
have been railing against “overly burdensome” health and
safety regulation and they have pressed Congress, state
legislatures and state and federal agencies for more
“flexible” and “voluntary” regulatory approaches that save
the industry money but ostensibly do not sacrifice health
and safety protections. The Texas Legislature, the relevant
state and federal agencies, and powerful political elites in the
Houston region have in the past accepted these ill-advised
think tank criticisms and have implemented laws and
policies aimed at providing companies maximum discretion
in deciding how to go about protecting their workers and
the public from the risks posed by their plants’ operations.

For example, in response to the Houston Chronicle seties, two
of the plants that have been heavy contributors to Harris
County’s 533,497 pounds of annual emissions of the highly
carcinogenic chemical 1,3-butadiene (the most of any
county in the United States)® have agreed to a wholly
voluntary program of enhanced monitoring and leak
inspections. This unenforceable program will do little more
than clarify what residents in the area already know — that
the 533,497-pound estimate is probably grossly understated
and that butadiene levels remain high in the surrounding
neighborhoods. Narrow band-aid solutions like this one
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are not going to solve the problems of the Houston
Petrochemical Complex or any other heavily industrialized
area of the country. The problems run much deeper to a
political and regulatory culture that tolerates significant risks
to human life to keep the large companies that make up the
petrochemical complex happy.

The very real human cost of the ineffective regulatory
policies that have been implemented as a result of industry
influence over the institutions of government is now
becoming manifest in the poisoning of nearby communities
and the needless deaths of workers. For the first time in a
long time, the local media have focused public attention on
the nature and extent of hazardous air pollution in the
Houston area, and the city government has begun to take
much needed steps to do something about it, sometimes
over the perverse resistance of the state agency that is
supposed to be looking out for the welfare of Houston
citizens.

This report will describe how the State of Texas has failed
to protect its citizens from the man-made disasters of the
Houston Petrochemical Complex and how corporate
dominance of the regulatory process has contributed to
that failure. It will then offer some suggestions for
legislative changes that will yield better protections for
workers and neighbors. But these changes will not be
enacted until the affected citizens demand them and the
state legislature and regulatory agencies are receptive to the
voices of ordinary citizens.

The Houston Petrochemical Complex

According to EPA’s latest analysis of the data that
companies atre required to submit under the Toxic Release
Inventory program (TRI), Harris County is among the
nation’s top ten counties in releases of the air pollutants
considered to be the most toxic to humans and the
environment (known as “hazardous air pollutants” or “air
toxics”).” Galveston County, where the Texas City BP
explosion occurred, is among the top 100 out of 2,247
counties.® In 2004, industries in Harris County reported
releases of a staggering 31,560,235 pounds of hazardous
air pollutants’—almost a quarter of the total toxic releases
reported by industrial facilities throughout the entire state.'
With the 8,078,922 pounds released by Galveston County
facilities,'" the two counties account for slightly more than
30 percent of the toxic releases in Texas, which itself leads
the nation in toxic releases.'” Among 56 states, tetritoties,
and the District of Columbia, Texas ranks the fourth
highest in releases of carcinogens, neurotoxins, and other

chemicals considered to be the most harmful to human
health.”

The industrial facilities primarily responsible for the high
levels of toxic pollutants in Texas air are oil refining and
chemical facilities owned by major U.S. corporations that
wield great political influence in both the state of Texas and
the federal government. A number of these corporations’
facilities are concentrated in three areas: Baytown/
Lynchburg Ferry, Milby Park (both located in Harris
County’s southeast Houston area), and Texas City. As
detailed in the following sections, state and private
monitoring in these three regions has revealed particulatly
high levels of two hazardous air pollutants that are known
carcinogens: benzene in Texas City and Baytown/
Lynchbutg Ferry, and 1,3-butadiene in Milby Patk.’ In
addition to cancer, chronic exposure to benzene through
inhalation is associated with blood, neurological, and
immune system disordets,"” and chronic exposure to 1,3-
butadiene through inhalation with cardiovascular,
respiratory, blood, and liver disorders.'® A review of the
data that EPA compiled from the TRI reports submitted
by the industrial facilities in these ateas indicates that a
relatively small number of large corporations own the
facilities that are significant contributors to the ateas’
elevated levels of benzene and 1,3-butadiene.!”

The oil-refining and petrochemical facilities in Texas City
that reported the highest releases of benzene are owned by
five corporations:

(1) BP, which reported that its chemical facility and its oil
refinery and associated docking facilities released a total of
108,102 pounds of benzene in 2004 (the most recent
release year for which TRI data is publicly available),' and
117,516 pounds in 2003";

(2) Dow Chemical Company, whose Union Carbide
chemical facility and associated marine terminal (acquired
by Dow when it bought Union Carbide in February of
2001%) reported a release of 2,464 pounds of benzene in
2004,%" and 52,859 pounds in 2003%;

(3) Valero Energy Corporation, which reported that its
oil refinery released a total of 13,205 pounds of benzene in
2004,” and 9,391 pounds in 2003%;

(4) Marathon Oil Corporation, which reported that its oil

refinery released a total of 33,556 pounds of benzene in
2004,% and none into the air in 2003%%; and
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(5) Sterling Chemicals, Inc., which reported that its
chemical facility released a total of 25,341 pounds of
benzene in 2004,%” and 35,504 pounds in 2003.%

In the Baytown/Lynchburg Ferry area of southeast
Houston, the facilities that reported the highest releases of
benzene are owned by four corporations:

(1) ExxonMobil Corporation, which reported that its oil
refinery and two chemical facilities released a total of
207,346 pounds of benzene in 2004, and 215,362 pounds
in 2003%;

(2) Chevron Corporation and ConocoPhillips, whose
jointly-owned Chevron Phillips Chemical® facility reported

no releases of benzene in 2004, and 12,719 pounds in
2003%; and

(4) DuPont Company, whose First Chemical Texas plant
did not submit a TRI reported in 2004,* but reported a
release of 1,412 pounds of benzene in 2003,

The facilities in Milby Park that reported the highest releases
of 1,3-butadiene are owned by three corporations:

(1) Texas Petrochemicals, which reported that its facility
released a total of 79,615 pounds of 1,3-butadiene in
2004, and 143,048 pounds in 2003;”

(2) Goodyear Tire & Rubber Company, which reported
that its facility released a total of 10,830 pounds of 1,3-
butadiene in 2004, and 9,002 pounds in 2003%’; and

(3) ExxonMobil Corporation, whose chemical facility
reported a release of 3,826 pounds of 1,3-butadiene in
2004," and 2,305 pounds in 2003."

These and the other corporations operating oil refining and
chemical facilities pervade Texas society at multiple levels.
The twisting pipes and flaring stacks of petrochemical
plants dominate the landscape of communities living along
the fenceline of industrial complexes; streets and buildings
bearing the names of oil barons and industry CEOs are
peppered throughout Houston’s nationally-renowned
medical center, universities, theaters, and museums. Less
readily appatent to the general public, but impacting the
daily lives of Houstonians to a much greater degree, are the
thousands of pounds of noxious pollutants that the oil-
refining and petrochemical facilities spew into Houston’s air
only because the state’s notoriously lenient environmental
laws and systematically lax enforcement permit the facilities
to tun in a state of chronic disrepair and with antiquated
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equipment. Instead of investing in adequate maintenance
and up-to-date monitoring and pollution-control
technology that would significantly decrease the amount of
toxic air pollutants released into the ait—and thus the health
risks to the surrounding community—the oil and
petrochemical industries spend millions on campaign
contributions, lobbying, and public relations campaigns to
preserve their ability to operate their facilities with little
regard for the environment and public health.

In the following sections, we (1) describe what is currently
known about the dangerously high levels of benzene and
1,3-butadiene in the three communities of focus in this
report, (2) provide a brief overview of the mechanics of
the facilities’ releases of toxic pollutants and the nature of
their impact on air quality, and (3) explain the state’s
potentially inadequate regulatory regime. Against that
background, we then describe in further detail the
considerable influence that the economic power that these
companies have at their disposal gives them over state
policy-making;

Exposures to Hazardous Air
Pollutants in the Houston
Petrochemical Complex

One reason that the January 2005 Howuston Chronicle seties
came as such a surprise to many Houstonians is that very
little is known about the extent to which the citizens of the
Houston Petrochemical Complex are exposed to toxic ait
pollutants. The primary reason for this dearth of
information is that the Texas Commission on
Environmental Quality (TCEQ), the agency with primary
responsibility for protecting Houston citizens from air
pollution hazards, has until faitly recently not had sufficient
resources to conduct the extensive monitoring that is
necessaty to characterize hazardous air pollution and the
toxic “hot spots” that plague the petrochemical complex.
Appendix 1 to this Report relates the revealing, but also
frustrating history of TCEQ stationary and mobile
monitoring efforts in Texas City and in the Milby Park and
Lynchburg Ferry areas of southeast Houston.

The few stationary monitors that TCEQ has put in place
over the years are capable of detecting long-term
concentrations of many toxic pollutants, but they are often
located far away from the sources of the toxics and out of
range of the “hot spots” that frequently migrate through
nearby neighborhoods with the shifting winds. In recent
yeats, the agency’s very able mobile monitoring team has
conducted numerous investigations in areas in close
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proximity to the sources of the hazardous air pollutant
emissions, and the results of these investigations have been
very revealing. The mobile monitoring reports are analyzed
by the agency’s Toxicology and Risk Assessment Section, a
group of toxicologists and others with training in hazard
analysis. That group attempts to characterize in an accurate
and comprehensible way the monitoring results from a
human health perspective. This risk characterization is
captured in a memorandum from the Section to upper
level decision makers and the mobile monitoring staff.
Many of these memos are summarized in Appendix 1.

The Toxicology and Risk Assessment Section’s analyses of
the results of both stationary and mobile monitoring
invariably reference the ESLs that the Section has over the
years established to provide guidance to permitting officials
for determining when predicted ambient concentrations of
toxic pollutants at the fenceline may exceed acceptable
levels in connection with permits for new and modified
facilities. An ESL is expressed as a concentration of the
pollutant in ambient air, and it is based upon a toxicological
evaluation of scientific data concerning the health effects of
the pollutant, the potential for odors to be a nuisance,
effects on vegetation, and potential corrosive effects.*?
Short-term ESLs apply to one-hour exposures and are
intended to protect against acute effects. Long-term ESLs
apply to annual exposutes and are intended to protect
against chronic effects.” For some hazardous air pollutants,
the agency has developed 8-hour and 24-hour ESLs as
well. The agency is at pains to caution that ESLs are tools
for use in permitting proceedings and are not ambient air
quality standards. In the agency’s view ambient levels below
the ESLs should not lead to acute or chronic adverse health
effects, but a concentration that exceeds the relevant ESL
“does not necessarily indicate a problem but rather triggers
a review in mote depth.”* In particular, a concentration
that exceeds an ESL does not necessarily imply that a
condition of “air pollution” exists. TCEQ is in the process
of reviewing the methodology that it uses for establishing
ESLs.*

TCEQ’s extensive mobile and stationary monitoring efforts
in Texas City reveal a pattern of observation and
subsequent neglect. Over a period of ten years, the mobile
monitoring teams have consistently identified benzene “hot
spots” in and around residential areas, and the stationary
monitors reveal persistent benzene levels in residential areas
far downwind from any likely industrial sources. Over the
years, the Toxicology and Risk Assessment Section has
expressed its concern that not enough was being done to
characterize the hot spots and to identify the soutrces of
emissions contributing to those hot spots, but the response

of upper level management has almost always been to take
no regulatory or enforcement action and to send the team
back again in a couple of years for another look. Not
surprisingly, the results are always the same — hot spots are
detected and, with one exception, nothing has been done
about them. The one exception was an effort to identify
and address an API separator as a source of benzene
emissions near the boundaries of two of the plants. When
a Region 12 enforcement team was finally called in to
conduct a full-fledged investigation after two monitoring
trips had revealed very high benzene levels, an enforcement
action resulted in the correction of the problem. It did not,
however, solve the problem of persistent benzene
concentrations at levels that threaten the public health of
Texas City residents in other locations.

The less extensive Lynchburg Ferry monitoring exercises
have been complicated to some extent by the fact that the
stationary monitors are located 1-2 miles from the nearest
residential neighborhoods. Thus, even though benzene
concentrations at the stationary monitors are almost three
times the “Effects Screening Level” (ESL) that TCEQ uses
to determine when air toxics need further attention, the
human health significance of those concentrations is not
altogether clear.* The Toxicology and Risk Assessment
Section noted in 2001 that “[a]dditional information” was
needed “to appropriately evaluate human exposute
levels.”*” The agency did conduct follow-up mobile
monitoring efforts that did not thoroughly encompass
nearby populated areas. Other than a single Notice of
Violation for a possible leaking floating roof, the agency has
undertaken no efforts to reduce benzene and 1,3-butadiene
levels in the area, despite the Section’s conclusion that “a

reduction in ambient benzene levels is advisable.”*

If the results of the Texas City and Lynchburg Ferry
monitoring are disturbing, the results of both the stationary
and mobile monitoring that TCEQ has conducted at Milby
Park cry out for forceful governmental action. Mobile
monitoring investigations revealed 1,3-butadiene
concentrations far in excess of the ESLs for that substance,
which the Toxicology and Risk Assessment Section is frank
to acknowledge will probably be revised downward in the
near future. Based on the stationary monitoring alone, the
Section calculated the cancer risk in the surrounding
neighborhoods due to 1,3-butadiene emissions from two
nearby plants at 3-4 in 100,000, a risk level that greatly
exceeds the level (1 in 1,000,000) that Congress has
identified as unacceptable for purposes of addressing the
residual risks of human exposure to hazardous air
pollutants.” These levels are especially alarming, because
they most likely represent real-world exposures. Unlike the
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Lynchburg Ferry monitoring exercises, the Milby Park
monitoring has focused particularly on public and
residential areas. Recently, TCEQ entered into a voluntary
agreement with Texas Petrochemicals that gave the
Toxicology and Risk Assessment Section some hope that
significant emissions reductions would result in 2005 and
2006. The City of Houston has made that scenario much
more likely by entering into an enforceable consent decree
with Texas Petrochemicals.

Future mobile and stationary
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will provide some answers to the question why the air
toxics problem persists and may be getting worse. The
next section will provide some suggestions for what can be
done to address that problem.

The Problem of Hazardous Air Pollutants

Most public attention is focused on the conventional
pollutants (referred to in the pollution control business as
“criteria” pollutants) that cause

monitoring (which the consent
decree greatly enhances) will
reveal whether the emissions
reductions efforts have been
successful.

The monitoring exercises
detailed in Appendix 1
demonstrate a rather clear
pattern of investigation,
detection, assessment and
neglect. When concentrations
of benzene or 1,3-butadiene
exceeding the ESL’s are first
detected in an area, the
Toxicology and Risk

TCEQ'’s extensive mobile and station-
ary monitoring efforts in Texas City
reveal a pattern of observation and
subsequent neglect. Over a period of
ten years, the mobile monitoring
teams have consistently identified
benzene ‘hot spots’in and around
residential areas, and the stationary
monitors reveal persistent benzene
levels in residential areas far down-
wind from any likely industrial
sources.

the kind of air pollution that
affects most people in urban
areas. The “ozone action days”
that are familiar to Houston
residents occur when
meteorologists predict that
weather conditions will be such
that photochemical oxidants (for
which the single chemical ozone
is a surrogate) will exceed the
“ambient air quality standard”
that the United States
Environmental Protection
Agency has established for that
pollutant. Photochemical
oxidants in turn are formed
when oxides of nitrogen (NOx)

Assessment Section suggests that
chronic exposures to the levels
are of concern and should be investigated further. After
the levels are identified in subsequent monitoring, the
Section repeats its concern and urges continued
investigation. After some occasions, the section has
concluded that the hazardous air concentrations are so
severe as to warrant further action and it calls for
“emissions reductions.” Unfortunately, these calls for action
are seldom heeded by upper level decision makers in
TCEQ, and the Section’s reports begin to read like a
broken record of ignored warnings.

Why the Houston Petrochemical
Complex is So Dangerous

The limited stationary and mobile monitoring that has taken
place in the Houston Petrochemical Complex over the past
several years strongly suggests that Southeast Houston and
Texas City may be dangerous places to live. The
monitoring exercises alone, however, do not explain why
the concentrations of benzene and 1,3-butadiene persist at
such high levels, nor do they give any indication of the best
way to go about making the Houston Petrochemical
Complex a safer place to live. This section of the Report

and reactive volatile organic

compounds (VOCs) combine in
the sunlight. The NOx and VOCs come from thousands
of sources within the Houston area, including automobiles,
power plants and, of course, the Houston Petrochemical
Complex.

Hazardous air pollutants, by contrast, do not come from
“numerous and diverse mobile or stationary sources,” but
are rather associated with particular industrial activities, like
chemical plants and metal smelters. More importantly,
whereas the criteria pollutants can endanger human health at
the high concentrations addressed by the National Ambient
Air Quality Standards, hazardous air pollutants ate typically
much more toxic at much lower concentrations. Unlike the
criteria pollutants, however, EPA has not established
ambient air quality standards for hazardous air pollutants.
Consequently, even though the levels of benzene and 1,3-
butadiene routinely encountered in the Houston
Petrochemical Complex may be more dangerous than the
ozone levels that precipitate “ozone action days,” there are
no “benzene” or “butadiene” action days.
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The Problem of Toxic ‘Hot Spots’

Pollution is not always evenly distributed throughout a given
area. The location of pollution sources, wind conditions,
and other factors all play a role in distributing pollution
throughout a metropolitan area. Sometimes this
distribution creates toxic “hot spots” — areas with
considerably higher than average concentrations of
pollutants. A “hot spot” is typically associated with a plume
that develops downwind from an emissions source and
migrates as the wind direction changes. It can also result
from a combination of plumes from multiple sources of
the toxic pollutant located in one or more industrial facilities.

It is often useful to distinguish between “continuous” hot
spots and “intermittent” hot spots. Continuous hot spots
result from continuous emissions or from a sufficiently large
number of small sources of discontinuous emissions as to
give rise to a plume that persists through time, though not
necessarily at the same location because of shifting winds.

A single source like a stack or an air/water separator could
give rise to a continuous hot spot, but a continuous hot spot
could also result from leaks from a large number of
flanges, valves and similar sources of so-called “fugitive”
emissions where the percentage of leaking sources remains
roughly constant over time.

Intermittent hot spots result from normal, but
discontinuous operations, such as batch processes or sumps
that receive wastewater on an intermittent basis.
Intermittent hot spots can also result from upsets and
maintenance activities. Intermittent hot spots may be
especially difficult to characterize. A “transitory” upset that
is unique or that occurs only once in a great while will not
result in chronic exposures and is therefore not of
toxicological concern from a chronic health perspective. A
transitory upset that results in the release of large quantities
of an acutely hazardous substance puts exposed individuals
at risk for acute adverse health effects, and such releases
typically result in evacuations of schools and neighborhoods
to avoid widespread incidence of acute illness. It is possible
for facilities routinely to experience frequent, but
intermittent upsets, each of which results in the release of
only a relatively small quantity of a toxic pollutant. These
“persistent” intermittent hot spots can give rise to both
chronic and acute toxicological concerns.

Neither continuous nor intermittent hot spots are likely to
result in continuous exposures to any individual or
population. Continuous hot spots typically migrate with the
winds and wax and wane in concentration as weather
conditions change. Intermittent hot spots may subject

neighbors to brief, but intense exposures on many different
occasions. Intermittent hot spots are thus of toxicological
concern both because of their potential to cause acute
adverse health effects in the case of large releases and
because of their potential to contribute to cumulative
exposures over time. Because continuous exposure is
ordinarily assumed in chronic quantitative risk assessment,
that tool may not be especially useful for characterizing
either continuous or intermittent hot spots. Indeed,
because TCEQ’s long-term ESLs are usually based upon
risk assessment exercises that assume continuous exposure,
they probably do not accurately reflect the long-term risks
posed by intermittent hot spots, and they may not
accurately reflect the risks posed by continuous, but
frequently migrating hot spots.

For residents living in proximity to a hot spot, particularly
one that recurs, the health effects can be profound. Many
of the toxic chemicals that are emitted in the Houston
Petrochemical Complex are carcinogens, and chronic
exposures increase the risk that the neighbors will contract
cancer. Residents of the vicinity frequently experience less
serious, but nevertheless seriously annoying acute effects
like nausea and burning eyes. Indeed, some TCEQ mobile
monitoring exercises in or near adjacent neighborhoods
have been interrupted because the staff became ill during
the investigations and had to don protective gear.

An Aging Infrastructure that Has Been
Steadily Expanded, Often Without
Installing Modern Pollution-Control
Technology

A new oil refinery has not been built in the United States
for neatly thirty years, and, in fact, nearly 200 have closed
down since 1989.”° Nevertheless, the country’s oil-refining
capacity has increased since the mid-1990s as a result of
significant expansion of existing facilities,” particulatly
those in Texas and Louisiana.”> For example,
ExxonMobil’s Baytown refinery was constructed in 1919
by Humble Oil Company> and began processing crude oil
the following year with a capacity of 260,000 barrels of oil
a day”* In 1973, Humble Oil was acquited by Exxon
(formerly Standard Oil), and extensive expansion of the
Baytown refinery has made it the largest refinery in the
United States, with a capacity of 557,000 barrels of oil per
day.” BP’ Texas City refinery, which is also one of the
oldest in the region, began operating in 1934 (under a
different owner), and has been expanded over the yeats to
attain its current capacity of 460,000 barrels of oil per day,
making it the third largest in the United States and
producer of around 2.5 petrcent of the nation’s gasoline
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supply.”® And Valero Energy’s Texas City refinery has been
considerably expanded since it began processing in 1951,
with a current capacity of about 245,000 barrels per day.”’

Similarly, many petrochemical plants began operating in
Texas during World War II (to meet the need for synthetic
rubber and chemicals for explosives), and have been
expanded over time.”® The cores of the facilities now
operated by Texas Petrochemicals and Goodyear Tire and
Rubber near Houston’s Ship Channel, for example, were
built by the U.S. Department of Defense in 1943 to
produce synthetic rubber for the war.”’ Since private
companies putrchased the sites in the mid-1950s, the plants
have undetrgone significant expansions.’

Aging infrastructure is more likely to leak pollutants and
otherwise malfunction. The March 2005 explosion at the
BP plant in Texas City, for example, was caused by
accidental emissions of process liquids through an archaic
emergency release vent (commissioned in the 1950s) that
was part of the plant’s control system for accidental releases
of pollutants.” Modern pollution control systems control
such unplanned emissions by routing them to a flare far
removed from any personnel on the ground.”® The old
infrastructure is also limited in the degree to which it can be
made safer because it is an anachronism in the world of
pollution-control technology. For example, it is possible to
make plants almost airtight, preventing the many leaks
known as fugitive emissions that together make up a
significant portion of the toxic releases in Texas.”> Major
petroleum companies have constructed such plants in
Europe, but the technology cannot be adapted to old
plants like many of those on the Texas Gulf Coast.**

Further, increased production capacity means increased
polluting capacity, but not necessarily an increase in the best
currently available pollution-control technology. Although
expansion does indeed provide the opportunity to
incorporate pollution-control technology that was not
available when the facilities first began operating, it has
become appatent that companies often put their bottom
line ahead of public health and safety when constructing
new infrastructure or modifying existing parts of their
facilities.”® Consequently, the newer infrastructure and
equipment of refineries and chemical plants are not
necessatily much cleaner than their eatly-to-mid-century era
counterparts.

That pollution control should improve with the
construction or modification of plants was the idea that
Congress had in mind when it enacted the “New Source
Review” (NSR) provisions of the 1970 Clean Air Act.

Man-Made Disaster: The Houston Petrochemical Complex

Under these provisions, Congtess exempted existing plants
from the Act’s standards, but, understanding that these
older plants would eventually have to update their facilities
or close down, required industry to install the appropriate
technology to ensure that any emission sources constructed
or significantly modified after enactment (i.e., “new
sources”) comply with the Act’s pollutant limits."’
Unfortunately, many companies that own polluting facilities,
including those operating the nation’s expanding refineties,
have systematically violated and evaded NSR
requirements.”® As Sierra Club’s Neil Carman stated,
“Basically, refineries have been illegally expanding their
plants, in some cases increasing the pollution or failing to
reduce emissions they put out, with no check or oversight
by state or federal agencies.”® A 1999 study by EPA on
various industries’ compliance with environmental laws
found that many refineries, which release more hazardous
air pollutants than any other industrial sector, remained in
“significant noncompliance” with Clean Air Act
requirements, including those relating to NSR and leak
detection and repair.™

Among the Texas refineries EPA found to be in violation
of NSR requirements is ExxonMobil’s Baytown facility:
EPA issued a notice of violations (“NOV?”) relating to
expansions of the facility in the late 1980s without
installation of required pollution-control technology.” The
agency issued the NOV in January of 2001, at which point
the refinery had been in violation for over a decade.” In
the fall of 2005, ExxonMobil settled these and other Clean
Air Act claims against it with EPA and the Department of
Justice, agreeing, inter alia, to pay a fine of $8.7 million and
to spend $571 million to install pollution-control
technology at its Baytown refinery and six of its other U.S.
refineries.”” Eatlier the same year, ConocoPhillips and
Valero Energy agreed to spend $525 million and $700
million, respectively, on pollution-control technology to
settle claims of violations at their refineties.”* Among the
pollution-control measures that the three companies agreed
to implement were upgrades of their systems for leak
detection and repair and reductions in emissions of
hazatrdous pollutants from flares.”

Complex Sources of Hazardous Air
Pollutant Emissions

When most people think about air pollution, they think
about “point sources” of pollution like tailpipes and
smokestacks, and much conventional air pollution does in
fact result from emissions from such point sources. Like
most other industries, the petrochemical industry emits
pollutants from point soutces, and modern facilities ate
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designed to channel emissions from unplanned and non-
routine events (discussed below) to flares, which are point
sources that burn volatile organic gases high above the
upper reaches of the plant’s buildings and equipment. A
large proportion of emissions of volatile organic
compounds from petrochemical plants, however, results
from so-called “fugitive

emissions” from numerous

even required to undertake an accounting of the total
fugitive emissions leaving the facility, either by actual
monitoring ot calculations based on process flows.” While
the reporting requirements of the Emergency Planning and
Community Right to Know (EPCRA) law require a source
to take fugitive emissions into account in providing
“reasonable estimates” of the
facility’s overall annual emissions of

valves, flanges, process vents
and small leaks that typically
characterize a refinery or
chemical plant.

Fugitive emissions cannot be
completely eliminated, but
they can be reduced by
ensuring that gaskets do not
leak, that equipment is
propetly maintained, and that
gaskets and equipment are
replaced when they begin to
leak. Even so, fugitive
emissions represent a
significant source of

When the operator shuts down one or
more units at a facility for mainte-
nance..., the pollution controls also
typically cease to function. Volatile

liquids...can evaporate into the ambi-
ent air as equipment is cleaned and
repaired, and startups can prodiuce

bursts of emissions far in excess of
normal amounts. Because they are
not part of the facility’s routine, shut-
downs and startups are times when
accidents are more likely to happen.

listed hazardous substances, these
estimates can be based on rough,
back-of-the-envelop
approximations and are therefore
not a reliable proxy for a total
accounting of fugitive emissions of
particular hazardous air pollutants.*
Third, the facility is required to self-
inspect to ensure compliance with
technology-based requirements for
fugitive emissions sources only at
specified intervals that are in some
cases extend for as long as a yeat.®
Having detected a violation, the
facility has a period of time, that
can extend for as long as 45 days,

emissions of volatile organic
compounds from the
Houston Petrochemical Complex. For example, in 1999,
roughly one-third of the total emissions of HAPs reported
under EPCRA in Texas wete from fugitive soutces.”
Because fugitive emissions are inevitable in large facilities
and because the percentage of leaking valves, flanges, etc.
can remain relatively constant over time, fugitive emissions
tend to be continuous in nature and persistent over time. In
the right meteorological conditions toxic “hot spots” can
develop from such continuous emissions of hazardous air
pollutants. So long as the company complies with
regulations or permit conditions requiring periodic checks
for and repairs of leaking equipment, fugitive emissions are
notillegal.

Fugitive emissions are an especially likely source of toxic
“hot spots” in the Houston Petrochemical Complex for
several reasons. First, the applicable TCEQ rules do not
establish a cap on the total amount of fugitive emissions at
a facility so long as each major source of fugitive emissions
meets prescribed technology requirements.”” This means
that a facility that meets the technology requirements can
effectively increase fugitive emissions of hazardous air
pollutants without any legal limitation. The emissions limit
“is not fixed and can change as the emissions from each
emission point change or as the number of emissions
points in the source changes.””™ Second, operators are not

during which it can repair the
problem without being penalized.”

Ubiquitous Emissions from ‘Excessive
Emissions Events’

Upsets occur when there is a breakdown in pollution
control equipment, a power failure or other condition at a
plant that allows a large amount of pollution to escape
unintentionally. Texas law does not authorize these upsets,*
but some are excused if they are reported in accordance
with the law and are unpreventable.** A series of upsets
arising at the same location in a facility over a short period
of time, however, begins to look suspiciously like careless
plant maintenance rather than unpreventable events.* Even
for unpreventable upsets, TCEQ can take additional
enforcement action if it finds the emissions resulting from
the upsets are excessive.* The operator of the facility has
the burden of demonstrating not just that the event was
unpreventable, but that it was not excessive.” If the
emissions event is not excused, the facility can be fined. If
TCEQ determines that the emissions event is excessive, the
facility must either develop a correction plan or seek
authorization for the additional, regularly intermittent
emissions, as well as pay a fine.*

These added preventative requitements for upsets,
however, are not self-enforcing, TCEQ must affirmatively
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take enforcement action to penalize reported upsets, and it
has the burden of locating unreported upsets. Unless
TCEQ seeks additional information or finds a facility
emitting excessive emissions, facilities are only required to
report (not monitor) the circumstances, nature of emissions
and other features of a particular upset event.” If the
pollutants do not appear to exceed reportable quantities,
moreover, the facility need only record the upset condition
on a plant log and make it available for inspection
(presumably even if the upset was preventable).”” Beyond
these reporting requirements, the facility has no obligation
to monitor the ambient air or source of emissions during
the upset or to make any other demonstrations.”

When the operator shuts down one or more units at a
facility for maintenance, repairs or other reasons, the
pollution controls also typically cease to function. Volatile
liquids within the system can evaporate into the ambient air
as equipment is cleaned and repaired, and startups can
produce bursts of emissions far in excess of normal
amounts. Because they are by definition not part of the
facility’s routine, shutdowns and startups are also times
during which accidents are more likely to happen. The
March 2005 explosion at the BP plant in Texas City, for
example, occurred during the startup operations following
a scheduled shutdown for repairs and maintenance.”

The applicable TCEQ regulations treat excess emissions
from startups and shutdowns like upsets, except that the
facility must provide prior notification for startups and
shutdowns expected to release excess emissions greater than
reportable quantities.”” Since TCEQ has advance notice of
the excess emissions, it may “specify the amount, time, and
duration of emissions” that will be allowed during the
scheduled maintenance, startup, ot shutdown activities.”
The facility must also minimize excess emissions during the
startup/shutdown, as well as make the other ten showings
in order to avoid having the unauthorized emissions from
the maintenance activity identified as an “excessive
emissions event.”” The reporting requirements ate
apparently inapplicable to excess emissions that the
operator expects to be less than the reportable quantity, but
on-site recordkeeping is required because excess emissions
resulting from maintenance are treated like unreportable
upsets.”

Opver the last several years, it has become increasingly
apparent that companies in the Houston Petrochemical
Complex are not taking seriously their obligation to
minimize the unauthorized emissions attributable to
excusable upsets, startups and shutdowns. In a 2004 report
on the upset-emissions problem throughout the country, the
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Environmental Integrity Project (EIP) concluded that there
is a systemic failure to control upset emissions that are
“largely avoidable.”” EIP found that 28 selected Texas
facilities, including the BP refinery in Texas City and the
Exxon complex in Baytown, reported 45,394,557 pounds
of upset emissions.” This figure included 136,960 pounds
of butadiene and 163,666 pounds of benzene.” EIP
pointed out that, given that a few plants “appear to have
minimized upset emissions,” it is clear that “pollution from
upsets is not an inevitable product of manufacturing.”'™
For example, EIP pointed to a 2003 report by the
Galveston-Houston Association for Smog Prevention that
found that cooling tower leaks at fourteen plants in the
region resulted in excusable upsets of 1,300 tons of volatile
organic chemicals."”! According to EIP, “[g]iven the
frequency of cooling tower leaks, their emissions are
foreseeable and should not be excused as upsets.”'”

Conclusion

The practical and institutional impediments to effective
implementation of effective regulatory protections
identified above help explain why the petrochemical
industry has historically been one of the primary sources of
hazardous air pollutants in Houston and elsewhere. Unlike
ozone concentrations in nonattainment areas like Houston,
toxic hot spots are not easily modeled, and in fact they ate
not even easily monitored. Like phantoms they come and
go as fugitive emissions from aging pipes, gaskets and
flanges combine with emissions from point sources and
uncontrolled emissions from upsets, startups and
shutdowns to produce a complex soup of toxic chemicals
in the air of neighborhoods surrounding refineries and
associated petrochemical facilities. With the shifting breezes
they wax and wane and wonder in unpredictable ways. All
of this makes it very difficult to conceive of strategies for
reducing the number of toxic hot spots in any given area
and for reducing the concentrations of the pollutants that
create the hot spots. Nevertheless, a better understanding
of the problem of toxic hot spots in a petrochemical
complex should lead to more effective solutions than are
now in place. The next section of this report analyzes the
technical difficulties inherent in addressing toxic hot spots.

Weak Controls on Hazardous Air
Pollution

TCEQ cutrently faces numerous impediments to
identifying toxic hot spots, isolating the sources of the hot
spots, and ensuring that those responsible for the sources
take action to eliminate the hot spots. First, the state of
ambient monitoring in heavily industrialized areas where hot
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spots are likely to be located is not sufficient to identify all
hot spots. Second, although air quality monitoring
technologies have improved dramatically during the last
decade, disputes can easily arise over TCEQ’s
characterization of air quality in a particular locale with
respect to a particular toxic air pollutant. Third, when
TCEQ concludes that there is a condition of air pollution
in a certain location, the cutrrent legal and regulatory regime
invites regulated industries to challenge TCEQ’s
enforcement authority absent some clear evidence that the
industrial source is in violation of a term or condition of
one of its many permits.

Difficulties in Identifying Locations with
High Ambient Toxics Concentrations

TCEQ has established a Community Monitoring Network
that is capable of monitoring for the presence of a large
number of toxic substances in the ambient air at a very
limited number of locations. With current resource
limitations, the Commission can devote no more than one
or two monitors to a single industrialized area. Since
residential areas frequently lie between the industries and the
monitors, the exposure of individuals living in those areas is
probably higher than the monitors indicate. Stationary
monitoring stations that are programmed to sample for
toxic pollutants known to be emitted in an area (based
upon permitted emissions or toxics release inventories) can
provide an early indication that a “hot spot” containing an
abnormally high concentration of a particular hazardous air
pollutant has developed if they ate strategically placed to be
downwind from likely emissions sources and if they are
located closely enough to those sources to be monitoring
within toxic plumes. Since TCEQ lacks the resources to
place stationary monitors at every location of a possible hot
spot, however, the existing system of stationary monitors
has a limited capacity to detect hot spots in the first
instance, and they are not at all adept at tracking plumes of
HAPs that migrate with varying wind speeds and directions.

The stationary monitors associated with TCEQ’s
Community Monitoring Network ate generally not
continuous monitors. They take samples over a prescribed
petiod of time at periodic intervals. They may therefore
miss a plume that moves with the wind, even when the
plume migrates directly into the vicinity of the stationary
monitor. If the monitor is not sampling during the time
that the plume migrates across the area being monitored,
the increased toxics concentrations caused by the emissions
creating the plume will not be included in the long-term
average concentrations measured at the stationary monitot.
Similarly, when upsets are the source of toxics hot spots,

the increased concentrations caused by the upsets will not
go into the average long-term concentration if the
emissions resulting from the upsets dissipate before the
monitor begins to operate.

Mobile monitoring can be exceedingly useful in identifying
toxic hot spots in the first instance. TCEQ’s mobile
monitoring teams have proven quite adept at locating toxic
plumes in heavily industrialized ateas. In large part, this is
attributable to the ability of the trained professionals on the
mobile monitoring teams literally to “sniff out” toxic
emissions. Having located potential hot spots with their
noses, the mobile monitoring team can move the vans to
positions within the suspected plumes and validate with
scientifically verifiable air samples the team’s observations.
Mobile monitoring also allows a team to place a ring of
monitors around a facility by relocating the monitors as
winds shift directions, thus enhancing the likelihood that
emissions that move off-site will be detected. In addition,
instantaneous mobile monitors can help focus the attention
of investigators on possible sources of toxic emissions
within a facility.

Mobile monitoring does, however, have some
disadvantages. Wind and weather conditions can hinder
mobile monitoring efforts. Recent advances in monitoring
technologies allow real-time monitoring, and this permits
investigators to focus more quickly on suspect facilities
before changing winds hamper the investigation. Even so,
weather can produce poor sampling conditions that
prevent consistent quantitative measurements even with
sophisticated instantaneous monitors. More advanced
technologies often require access to locations relatively close
to the sources of the toxics emissions, and this usually
requires access to property within the suspected plants. The
monitoring team must therefore obtain permission in
advance from the company. If the company resists, the
investigators must undertake the legal steps necessaty to
obtain access to the property without the owner’s
permission. The request and follow-up provide time for
the source to attempt to fix the problem (perhaps only
temporarily) before the monitoring team begins its
investigation.

Mobile monitoring is quite tesource intensive. TCEQ’s air
toxics mobile monitoring team embarks upon 25-30
monitoring expeditions per year.!” Many of these trips are
follow-up visits to previously monitored areas to determine
if hot spots persist and to characterize emissions more
accurately.'™ The TCEQ monitoring team conducts
extensive investigations only 2-3 times per year. These full-
blown investigations require the full-time attention of 6-8
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staff employees for two weeks prior to and three weeks
after the actual trip. During the week-long monitoring
effort, each member of the staff typically works for at least
80 hours. Per diem expenses for a typical trip run about
$11,000. The trip employs ten to twelve vehicles. The
agency’s four fully equipped monitoring vans cost about
$200,000 apiece, and the mobile laboratory costs about
$300,000. The vast majority of TCEQ monitoring trips,
however, employ only two or three vans and are therefore
much less expensive.

Continuous stationary monitoring networks installed at the
monitored plant’s fenceline have considerable advantages
over both mobile monitors and petiodic continuous
monitors. These monitors are especially adept at detecting
elevated concentrations resulting from upsets as they
migrate off-site.'” Furthermore, the existence of such
continuous monitors can operate as an incentive not to
ignore upsets, because it is a violation of law to fail to
report an upset. Finally, if a relatively stationary hot spot
can be isolated, a continuous stationary monitoring network
can track the progress of efforts to eliminate the hot spot.
However, a continuous stationary monitoring program is a
very expensive undertaking, and TCEQ does not have
sufficient resources to establish such programs at even the
very riskiest facilities. A stationary monitoring network
installed at the Huntsman facility in Pt. Neches, Texas
pursuant to a settlement agreement costs in excess of
$125,000 per year to operate. This sort of expense would
put a considerable strain on TCEQ’s limited monitoring
resources, and it will not lightly be accepted by private
companies.

Difficulties in Accurately Characterizing
Ambient Air Quality in Areas that Appear
to Be Hot Spots

TCEQ faces significant obstacles in attempting to desctibe
ambient air quality in likely hot spots as a result of a
combination of the inherent uncertainty of scientific data,
industry’s eagerness to resolve that uncertainty in favor of
inaction, and a weak legal regime that is conducive to
resolving such issues in industry’s favor.

1. Difficulties with the Quality of the Data

Once TCEQ has identified abnormally high concentrations
of a toxic pollutant in an area, it must be very careful to
ensure that its characterization of the ambient air quality is
accurate. Otherwise, companies implicated in any resulting
enforcement action will predictably dispute the agency
staff’s conclusions about ambient concentrations of the
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relevant toxic substance. Unless the agency monitoring
staff has been very careful to document chain of custody
and ensure that the monitoring equipment is carefully
calibrated and “quality controlled,” there will be room for
debate about the accuracy of the reported results. Their
intense desire to avoid mistaken characterizations of
ambient air in industrialized areas leads the TCEQ mobile
monitoring team to make multiple trips to an area before
concluding that action is necessary. In many cases the
health-based concerns raised by toxic hot spots are
attributable to chronic exposures, and the results of short-
term monitoring are not necessarily indicative of long-term
exposures. Not surprisingly, repeat visits often find the
same levels of toxic pollutants in the ambient air. For
example, benzene levels in the areas to the north of the
Texas City industrial area have changed little over the
thirteen years during which fairly intense mobile monitoring
efforts have focused upon the three plants that appear to
be contributing to those emissions. Yet, even as monitoring
over the lengthy time periods reveals persistently high levels
of toxic pollutants in an area, the TCEQ staff frequently
concludes that still more monitoring “is needed in order to
assess long-term exposure.”

2. The Debatable Health Effects of the
Monitored Levels of Air Toxics

Once the staff has isolated an area of high toxics
concentrations, it must still assess the hazard that those
concentrations pose to exposed individuals before it can
support action to limit the emissions that give rise to them.
Risk assessment is an inherently controversial exercise, and
large uncertainties are typically encountered in any attempt
to estimate the health effects attributable to a potential toxic
plume. An affected company can, and usually does, dispute
any conclusion of TCEQ’s Toxicology and Risk
Assessment Section that the monitored levels are in fact
dangerous.

TCEQ typically relies upon the ESLs (discussed above) for
targeting “hot spots,” but the agency is always careful to
caution that the fact that an ESL is exceeded in a particular
area does not mean that people who breathe the air are at
risk. The Toxicology and Risk Assessment Section usually
warns that the “ESL’s are not standards, i.e., an exceedance
does not automatically result in a violation. Nor would an
exceedance automatically result in adverse health effects, as
ESLs are not thresholds for effects.””'”® When the agency
employs the ESLs in characterizing ambient concentrations
of toxic pollutants, it is always at pains to note that the
ESLs are “set to provide a margin of safety and are well
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below levels at which adverse effects are reported in the
”17 Companies atre quick to bring this
position to the attention of the agency when it appears to
be relying upon ESLs for anything more than a “trigger for
more in-depth review.”!*

scientific literature.

The Toxicology and Risk Assessment Section rately finds
that short term exposures above the ESLs pose acute heath
risks. On the other hand, when cumulative short-term
exposures could increase lifetime exposure and the Section
is concerned about chronic health effects, it uses cautionary
language like “[lJong term exposute to concentrations of
1,3-butadiene significantly higher than the ESL may increase
the risk of long-term effects.”'” Thus, in charactetizing
benzene concentrations in Texas City, the Section stated:
“While we would not expect these benzene concentrations
to result in any immediate health effects, exposute to high
benzene concentrations contributes to cumulative (lifetime)
exposures.”!!’ The Section frequently concludes that
“additional long-term air monitoring is needed to
characterize” the levels of the toxic pollutant.'

In the final analysis, the TCEQ appears reluctant to act
when the Section’s health risk assessments are at all
equivocal and even when the Section repeatedly suggests
that emissions reductions are necessary. As explained
below, this reluctance to take action based on uncertain
scientific information is not easily explained as a legal matter
in light of the precautionary language in the agency’s statute.
Even less explicable is the agency’s reluctance to at least test
its authorities in court to determine whether a precautionary
reading of the statutory language is warranted. It is, of
course, possible that the reluctance to act in the face of
equivocal risk assessments is merely an excuse to avoid
confrontation with powerful economic and political actors.
If that is the case, then the solution may be for other
governmental actors, like the City of Houston, to seize the
initiative or for the Texas Legislature to enact strong citizen
suit provisions that allow affected individuals to enforce the
laws against violators.

3. Difficulties in Isolating Sources of
Emissions

Once a toxic hot spot has been identified and the health
hazard clearly established, it remains a challenge to isolate
the sources of the emissions that caused the elevated
concentrations at the hot spot. Stationary monitors are at
the mercy of the winds, and a high reading at a stationary
monitor can disappear if the wind shifts slightly to a
different direction. Over time, mobile monitoring efforts

can point the finger in the direction of suspected soutces,
but data from mobile monitors can rarely support
conclusions with a sufficient degree of certainty that TCEQ
is willing to take legal action. At best, downwind
monitoring can isolate units that are strongly suspected of
being the source of hot spots. Consequently, once a hot
spot is identified and characterized, a more intensive
investigation is required to identify the particular soutce or
sources of emissions that cause the high ambient levels of
toxic chemicals. For example, although the Mobile Source
Monitoring Team suspected that an API Separator at the
Marathon Oil facility was responsible for a persistent
benzene hot spot in Texas City, TCEQ could positively
identify the sepatator as the source only after the Region 12
Fugitive Monitoring Team conducted an intensive
investigation and discovered that the north side of the
separator contained small cracks from which a vatiety of
VOCs, including benzene, were being emitted. (See
Appendix A for further details.) Such investigations are
quite resource-intensive, and TCEQ lacks sufficient
personnel to conduct many investigations with that degree
of intensity.

Legal Difficulties

On those relatively rare occasions where the agency risk
assessment staff ultimately concludes that a toxic hot spot
requires further action to reduce emissions, the agency’s
authority to requite the companies to take action is not
always clear. If the agency can prove that the hot spot has
resulted from a violation by one or more facilities of a
permit condition or a previously promulgated rule, the
agency can require corrective action by filing an
enforcement action and forcing the offending facility to
come into compliance.'? Otherwise, the agency faces a
serious dilemma. The agency knows that emissions from
one or more sources ate contributing to ambient
concentrations of a toxic pollutant that present
unacceptable risks to public health, but it cannot prove in
court that any one of them is in violation of any established
rule or permit requirement. It is in this altogether too
common scenario that existing enforcement authorities may
be insufficient to ensure the quality of Texas’ ait.

1. Permits for Stationary Sources of
Hazardous Air Pollutants

The state agency with primary responsibility for protecting
air quality in the Houston Petrochemical Complex is the
Texas Commission on Environmental Quality (TCEQ).'”
Its legal obligations and authority derive from the Texas
Clean Air Act and its implementing regulations, but many
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of those responsibilities reflect requirements of the Federal
Clean Air Act and implementing regulations promulgated
by the United States Environmental Protection Agency
(EPA). Under both statutes, TCEQ imposes technology-
based emissions limitations on stationary sources of
hazardous air pollutants that are designed to reduce overall
emissions of hazardous pollutants from these sources.
TCEQ imposes these and other requirements through the
various permitting procedures applicable to major sources
of air pollution. Because they are not designed to achieve
any particular target level of ambient air quality, technology-
based standards applied to individual emission units within
major sources may not always
ensure that the air surrounding these
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general rules.'® TCEQ regulations also create PBRs for
changes in otherwise permitted facilities as long as the new
or increased emissions from the changes for which the PBR
is sought do not exceed 6.0 pounds per hour and ten tons
per year of certain air contaminants. Small facilities, like
laundromats and beauty shops, that emit minimal amounts
of air contaminants are authorized under separate rules
exempting de minimis facilities from the permitting
process.'”

All facilities that are neither exempt nor permitted by rule
must obtain authorization for their emissions under either
the new source revieww (NSR)
program'™® or the flexible

sources is free of unhealthy
concentrations of hazardous air
pollutants. In fact, in areas where
several major sources are clustered
and are emitting similar types of air
toxics, individual control
technologies may not adequately
protect local citizens from exposure
to concentrations of air pollutants
that could be hazardous to their
health and welfare.

In Texas, all facilities or sources of
air contaminants—no matter how

big or how small— are required to
obtain some form of authorization

On those rare occasions where the
agency risk assessment staff ulti-
mately concludes that a toxic hot spot
requires further action to redice
emissions, the agency’s authority to
require...action is not always clear. If
the agency can prove the hot spot has
resulted from a violation...of a permit
condition or a previously promulgated
rule, the agency can require corrective
action.... Otherwise, the agency faces
a serious difemma.

permit program.'?  NSR
permits incorporate all
applicable state and federal
technology-based emissions
limits, including those set out
in the EPA-promulgated
National Emissions
Standards for Hazardous Air
Pollutants NESHAPS). In
addition, NSR permits
include general conditions
specified in TCEQ
regulations' and special
conditions that are particular
to each NSR permit.'”!
Special conditions may be

to operate, unless they belong to a
dwindling class of grandfathered
facilities.""* Although the permitting regime for air emissions
in Texas consists of an especially (perhaps needlessly)
complex atray of general and specific legal requitements,
the bottom line is that all unauthorized air emissions are
unlawful. Authorization can take the form of a permit or
a claimed exemption from permitting, Each permit
contains a list of limitations on authorized emissions. These
limitations are specified either generally in broadly applicable
rules governing vatious types of soutces ot particularly in
facility-specific permits. In either case, the permit or the
exemption constitutes an authorization to operate, and the
terms of the permit or the criteria for exemption constitute
emissions limitations applicable to sources and facilities.

Most construction and modification of new and existing
sources of air contaminants in Texas are authorized by
Permits by Rule (PBRs).'> PBRs are available for facilities or
sources that the agency has found will not significantly
contribute to air contaminants when constructed and
operated in accordance with conditions set out in the

more restrictive than the
requirements otherwise
specified in TCEQ regulations for the permitted facility.
Applicants for NSR permits must publish notice of their
intent to construct a new facility, modify an existing facility,
or renew an NSR permit unless the TCEQ finds that the
new facility or modification will not “significantly affect
ambient air quality” or “cause a condition of air
pollution.”'*

122

A facility may seck a flexible permit in lieu of an NSR permit.
The purpose of flexible permits is to allow operational
flexibility by establishing pollutant specific emissions caps
for a facility and then allowing the operator to adjust and
update its operations as it sees fit, as long as the facility’s
emissions stay within the emissions caps. Facilities operating
under a flexible permit must comply with all applicable
federal requirements, such as the federal NESHAPS,"™ but
facility operators otherwise have extraordinary control over
the terms of flexible permits. As with NSR permits,
flexible permits may contain general and special conditions.
In particular, the TCEQ may include in a flexible permit
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special conditions that “may be more restrictive than the
requirements of this title.”'*

In addition to the applicable technology requirements,
TCEQ permitting officers must also ensure that emissions
from a permitted facility do not cause or contribute to “air
pollution,” a term that is defined to mean “the presence in
the atmosphere of one or more air contaminants or
combination of air contaminants in such concentration and
of such duration that ... ate or may tend to be injurious to
or to adversely affect human health or welfare.”’* In this
connection, TCEQ and its predecessor agencies have
developed the ESLs for patticular toxic pollutants.'*’

In addition to the state imposed authorization process for
emitting air contaminants, Title V of the 1990 Clean Air
Act Amendments requires all major stationary sources to
obtain an operating permit to continue in operation. Title
V was intended to enhance compliance with and
enforcement of applicable state and federal pollution
control standards, and to encourage and promote public
participation in the permitting process. This was to be
accomplished by requiring operating permits for all major
stationary sources, as well as a variety of other significant
operations, that incorporate all applicable standards in one
document. Before the Title V program was implemented,
it was often extremely difficult and time consuming to
identify all applicable standards for any given facility,
because major stationary sources are often very large, with a
variety of process operations and potentially thousands of
possible emissions soutces, and a multitude of state
authorizations available for each source. Title V operating
permits must at a minimum include a comprehensive list of
applicable standards, monitoring and reporting
requirements, and compliance assurance certificates.'?®

2. Available enforcement authorities

The Texas air pollution statutes provide TCEQ with several
legal tools for protecting the public health from hazardous
air pollutants. These authorities are applied in the first
instance by TCEQ inspectors who may issue a Notice of
Violation to sources that are out of compliance with a
relevant permit requirement or are responsible for creating
a condition of air pollution in areas outside the facility
boundaries. If the source contests a notice of violation, the
matter is referred to the Texas Attorney General for
prosecution.

a. Section 382.085

In response to air toxics hot spots, TCEQ has in the past
relied primarily on its authority under § 382.085 of the
Texas Clean Air Act to prevent emissions of air
contaminants that cause or contribute to “pollution.” That
critical section provides:

(a) Except as authorized by a commission rule or order, a
person may not cause, suffer, allow, or permit the emission
of any air contaminant or the performance of any activity
that causes or contributes to, or that will cause or contribute
to, air pollution.

(b) A person may not cause, suffer, allow or permit the
emission of any air contaminant or the performance of any
activity in violation of this chapter or of any commission
rule or order.

The term “air pollution” is defined to mean:

the presence in the atmosphere of one or more air
contaminants or combination of air contaminants in such
concentration and of such duration that:

(A) are or may tend to be injurious to or to adversely affect
human health or welfare; or

(B) interfere with the normal use or enjoyment of animal
129

life, vegetation ot property.
When the agency attempts to rely upon § 382.085, however,
the sources invariably maintain that the air pollution is not
of “such concentrations and of such duration” as to
adversely affect human health or welfare. In the alternative,
companies have argued that § 382.085 is inapplicable
because all emissions from their facilities are “authorized”
and that it is up to the TCEQ to prove otherwise. Each of
these responses poses a substantial impediment to effective
enforcement in cases in which the agency cannot point to a
specific violation of a permit or rule. The legal vitality of
these arguments is addressed in more detail below.

Section 382.085(a) is triggered only when there is a
condition “air pollution” that is “in such concentration and
of such duration” that it is or “way fend to be injurious to
human health” (emphasis added). The “duration”
requirement could be read to require some sustained
monitoring before TCEQ can establish that the
requirement is met. On the other hand, if TCEQ detects
high levels of a toxic pollutant over a day or more and
there are no upset reports or other similar explanations
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from nearby facilities indicating that the event was transient
in nature, TCEQ could persuasively argue that the
monitoring results are fairly representative of conditions at
the location. The health effects requirement should also not
impede too many enforcement claims. While TCEQ does
need to show that the air pollution is significant enough to
have the potential for harm, this definition does not require
TCEQ to prove or even allege that the air contaminants are
in fact causing health effects. If health-based ESLs are
violated on a random sampling day,'*’ TCEQ should be
able to satisfy this precautionary requirement.

Under section 382.085(a), it is not clear who has the burden
of proving whether the emissions contributing to the
condition of air pollution are or are not authorized. One
very logical interpretation of the statute is that it requires
TCEQ to prove merely that a patty is contributing to the
relevant air pollution and that TCEQ has no evidence to
suggest that the emissions are authorized. The defendant(s)
would then have responsibility for accounting for the
pollution emitted from each of their facilities and to prove
that all such emissions were authorized. Under this
interpretation of section 382.085, it should be a powerful
tool in TCEQ’s enforcement arsenal.

If, however, the statute is interpreted to place on TCEQ
the burden of proving that the excessive emissions ate in
fact unauthorized, then the provision will only be available
in extraordinary circumstances where TCEQ can point to
evidence that a substantial portion of the problematic
emissions are in violation of particular permit requitements.
Even with unlimited resources, TCEQ could not use the
provision to remediate hot spots if it needed to verify that
the problem pollutants were unauthorized before filing an
enforcement claim. Because compliance depends on
detailed knowledge of the day-to-day operations inside the
facility and of the sometimes very lengthy history of the
source’s permit applications, TCEQ will not be able to
determine whether emissions are the result of
noncompliance unless they occur suddenly and in such
excessive concentrations that TCEQ can establish that the
facility is in a state of virtual continuous noncompliance
(e.g., a substantial unreported upset when the conditions
lead to acute and sudden adverse health effects in
surrounding communities). '*'

The legislative history of section 382.085(a) is insufficiently
clear to determine whether the legislature intended to make
the “except as authorized” an element of TCEQ’s case or
an affirmative defense.’? Likewise, there is no legislative
history to indicate whether the legislature intended the
provision to provide broad remedial enforcement powers
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ot, instead, to be available only for extraordinary
circumstances where a polluter’s lack of compliance with
the standards is clear. The Texas courts have not clarified
the ambiguity. Although section 382.085(a) is neatly thirty-
five years old, only a few cases have been decided under
the provision, and none have considered or resolved who
has the burden of establishing that emissions are authorized
ot unauthorized."”® TCEQ has not promulgated an
interpretive rule or otherwise offered is own administrative
guidance on who has the burden of proving that
problematic emissions are or are not “authorized.” In its
hundred-plus administrative enforcement proceedings,
however, TCEQ appears to have interpreted this provision
to require, at most, only a general allegation of a violation
to support a section 382.085(a) enforcement claim.

b. Nuisance Claims under 30 TAC 101.4

The agency has also relied on its regulatory authority to
prevent nuisance conditions as an enforcement tool when
faced with air toxics hot spots. TCEQ’s common law

authority to enforce against a nuisance is bolstered by 30
TAC 101.4. This rule states:

No person shall discharge from any source whatsoever
one or more air contaminants or combinations thereof,
in such concentration and for such duration as are or
may tend to be injutious to or to adversely affect
human health or welfare, animal life, vegetation, or
property, or so as to interfere with the normal use and
enjoyment of animal life, vegetation, or property.” '**
While this provision still requires proof of concentration
and duration, it applies to any discharge “whatsoever,” not
just to unauthorized emissions. Moteover, the standard of
harm in this provision is similar to that employed in section
382.085(b) and is significantly lower than that required for
enforcement under section 382.085(a). Emissions that
cannot be proven to pose a risk to human health may
nonetheless clearly interfere with the normal use and
enjoyment of property in the vicinity of the facility. In
Texas, a nuisance is a condition that substantially interferes
with the use and enjoyment of land by causing
unreasonable discomfort or annoyance to persons of
ordinary sensibilities attempting to use and enjoy the land.'*

Whether TCEQ proceeds under section 101.4 or under the
common law of public nuisance, compliance with a TCEQ
permit is unlikely to be a defense to the action. In ruling on
a private claim for common law nuisance, a Texas court of
appeals held that even permitted emissions can constitute a
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nuisance and that the permit is no defense to suit by a third
party under the common law."** Although the TCEQ
might be a less sympathetic plaintiff in a case in which it is
alleging nuisance and the defendant is claiming compliance
with a TCEQ permit as a defense, there is nothing in the
court’s opinion or reasoning that suggests that the defense
should prevail even in a nuisance action brought by TCEQ.
Perhaps more importantly, the fact that the facility has a
permit should in no way limit the authority of a city, county
or other entity with authority to bring a public nuisance
action.

Texas courts have had very little opportunity to determine
what constitutes conditions that “are or may tend to be
injurious to or adversely affecting human health or
welfare.” Whether hot spots that pose long-term but
generally imprecisely quantified risks to health will meet that
criterion remains an open question. The entity bringing the
nuisance action would certainly have a strong prima facie case
that repeated exceedances of short-term health-based or
odor ESLs over long petiods

welfare concerns, the memorandum says that TCEQ
should issue an NOV in citizen complaints only “if
exceptional circumstances warrant.”

It is unclear why the Commission has so limited its staff’s
discretion to bring actions under its general nuisance
powers, but it could easily amend this informal policy by
writing a new guidance document that eliminates this
questionable distinction, and it should do so as soon as
possible. In any event, the internal guidance should in no
way limit the power of a local governmental entity to bring
a public nuisance action under its independent public
nuisance powers.

c. Reopening and Revising Permits

One appropriate administrative response to monitored air

toxics hot spots in an area where multiple facilities are

permitted to emit the relevant pollutants would be to
reopen and revise the facilities’
permits to ensure that continued

of time can sufficiently interfere
with human health or welfare to
constitute a nuisance.

Current TCEQ policy does not
appear to require the
identification of a complainant
before TCEQ can proceed
with a nuisance-based
enforcement action, if the
agency can establish that the
discharge adversely affects
human health. On the other
hand, it is possible that current
informal TCEQ policy does
require a citizen complaint for
nuisance-based enforcement of

TCEQ'’s authority to reopen permits Is
quite limited. If TCEQ wrote into each
permit a general condition prohibiting
all emissions that cause or contribute
to a condition of air pollution, regard-
less of whether the emissions violate
any applicable standard or provision
of the permit, that requirement would
permit the TCEQ to reopen permits of
all facilities emitting the relevant
pollutants in an area containing a
monitored hot spot.

compliance with the permits will
not result in hot spots in the
future. TCEQ’s authority to
reopen permits is, however, quite
limited. Chapter 7 of the Texas
Water Code authorizes the
TCEQ — after notice and hearing
— to revoke, suspend, or revoke
and reissue a permit issued under
Chapter 382 of the Health and
Safety Code (which applies to all
air permits) if the permittee is
violating any term or condition
of the permit and the trevocation
is necessary to protect the quality
of the air in the state or

discharges that have the potential

to adversely affect human

health, or that implicate human welfare concerns. An
interoffice memorandum dated December 8, 1993
establishes a two-tiered approach to enforcement against
odors under section 101.4.137 The primary enforcement
concern is with odors that signify emissions that are
determined to have an adverse impact on human health.
For those odors, the memo states that TCEQ must require
the company to remedy the problem immediately, and it
should issue a notice of violation (NOV) under section
101.4 within five days, regardless whether there has been a
citizen complaint about the odor. For odors that indicate a
potential threat to human health or that implicate human

otherwise protect human health
and the environment.'”® Because
the power to revoke and reissue is limited to cases of
permit violations, this provision constrains the TCEQ in
substantially the same manner as the limiting interpretation
of “authorized emissions” does. However, if the TCEQ
wrote into each permit a general condition prohibiting all
emissions that cause or contribute to a condition of air
pollution, regardless whether the emissions violate any
applicable standard or provision of the permit, that
requirement would permit the TCEQ to reopen permits
of all facilities emitting the relevant pollutants in an area
containing a monitored hot spot.'”
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3. Authorized Hot Spots

Air toxic hot spots can result from emissions that are
authorized or excused in several ways. First, as part of the
permitting process TCEQ does not require an accounting
of the total hazardous air pollutants emitted from a facility.
Since permit decisions typically do not turn on (or even
attempt to quantify) the hazardous air pollutant emissions
from an individual or multiple units at a permitted facility,
unanticipated hot spots can easily result. Even in the rare
cases in which TCEQ attempts to calculate concentrations
of hazardous air pollutants at the fenceline, the modeling
exercise could be erroneous. It is also possible that a
company will err in calculating emissions for purposes of
demonstrating that its facility falls below the thresholds
applicable to permits by rule."*

Second, TCEQ may underestimate the cumulative
emissions that result from many small, but cumulatively
important operations within a plant in the course of
permitting the facility by source or by rule. For example, a
process vent need not be addressed in the permit if the
hazardous air pollutants from the vent do not exceed 0.005
percent by weight of the plant’s total emissions of
hazardous air pollutants.'! Oil-water separators are also
exempted if the tanks meet specified conditions."* Other
categories of emissions are apparently exempted because
the US EPA agreed to exempt certain problematic
grandfathered sources.'”® Cumulatively, these permitted
emissions may result in an authorized hot spot.

Third, hot spots may result from excused emissions events,
such as upsets, startups, and shut downs, so long as the
relevant facilities comply with the requisite laws. Because
facilities are required to report an upset to TCEQ only
when they estimate that it produced emissions that exceed
reportable quantities, there is much room for undetected
undercompliance. Upsets below the thresholds need not
be reported even though they might cumulatively add
considerable pollution to the air in a persistent way. A
recent law passed by the Texas Legislature authorizing
TCEQ to take action against emissions events that have an
“impact on human health” broadens the range of
actionable upsets, but it still requires TCEQ to define these
terms on a case-by-case, a process that requires
considerable resources.'* Without some external means of
validating compliance with upset reporting requirements
(such as continuous or frequently recording ambient
fenceline monitors), the reporting requirements may be
unenforceable as a practical matter at most facilities. If
TCEQ does not have the resources to review each of the
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hundreds of upset reports to make “excess emissions
event” determinations, or if the upsets do not meet the
threshold reporting requirements, many upsets will
probably fall through the cracks.'” Since TCEQ has the
authority to restrict emissions from startups and shutdowns
regardless of whether the excess emissions cause or
contribute to a condition of air pollution, TCEQ
conceivably has the authority to restrict excess emissions for
more significant startups and shutdowns in hot spot areas
without a showing that they are technically necessary to
protect public health."** However, limited agency resources
and the absence of continuous ambient monitoring or
some other external means of validating compliance limit
the utility of these regulatory provisions as well.'"’

Fourth, cumulatively significant sources of fugitive and
otherwise exempted emissions can contribute to hot spots,
and TCEQ’s authorities appear insufficient to control these
emission soutces in hot spot ateas. The facility operator is
not required to provide an accounting of the emissions that
are released from exempted, unspecified or fugitive sources
within a plant. There is no cap or limit on the number of
exempted and fugitive sources at a plant, even if that facility
is operating in a hot spot area. Although there is
considerable variability, the regulations governing some
fugitive HAPs allow as much as one year between
inspections, and they provide more than one month for
subsequent repair. Since the generous inspection schedules
for fugitives allow facilities to emit excess emissions without
knowing that they are doing so, facilities are likely to record
only any excess emissions from the time they first discover
the fugitive emissions problem.

Finally, toxic hot spots can result from a combination of
emissions from permitted sources, fugitive sources and
upsets at more than one facility. In such situations, the
operator of each of the relevant sources may take the
position that its emissions ate authorized and that section
382.085 is therefore inapplicable. Indeed, it is even possible
in the case of some toxic pollutants like benzene that
concentrations in a toxic hot spot are partially attributable
to emissions from mobile sources. In the industries’ view,
toxic hot spots that result from such combinations of
authorized emissions are not unlawful, and TCEQ is
therefore powerless under § 382.085 to act, even where the
toxic hot spot constitutes a “condition of air pollution.”
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4. Unauthorized, but Unprevented Hot
Spots

Difficulties with enforcing emissions limitations in the
petrochemical complex may also contribute to the existence
of toxic hot spots. Most of the emission requitements for
hazardous air pollutants are self-enforcing, which means
that it is up to the facility to document and ensure
compliance. Beyond the mandatory reporting
requirements, TCEQ can discover that a facility is violating
the applicable requirements only: (1) when TCEQ notices
differences in air quality (i.e., odor, opacity, acute adverse
health effects); (2) when TCEQ conducts mobile toxics
monitoring at or near the fenceline; or (3) when TCEQ
conducts unannounced inspections of the facility. All of
these activities ate resource-intensive, and they are in any
event incapable of detecting all, or even a large portion, of
the unauthorized emissions that probably contribute to
many of the toxic hot spots that plague the Houston
Petrochemical Complex. Again, the primary culprits are
fugitive emissions and emissions associated with upsets and
maintenance events. Recently enacted legislation that
strengthens TCEQ’s authorities to address upset problems
has done little to remedy this gaping hole in its enforcement
capabilities.'*®

In many situations that occur with some frequency in
complex facilities, like spills of liquids onto the ground and
overflows of tanks or barrels, the likelihood of TCEQ
detecting a facility’s failure to report one or more upsets is
quite low because continuous emissions monitoring is not
required (ot in many cases impossible) and no one is
conducting continuous air quality monitoring in the close
vicinity of the plant where the resulting hot spot would
occur. Facilities have little incentive to identify and report
upsets in these situations because a pattern of upsets
suggests that they were in fact preventable, and that may
lead to fines and greater regulatory oversight. Complaints
from neighbors about smoking flares and strong odors in
the middle of the night are denied by the facility the next
day, and there is rarely any tangible evidence to rebut the
denial. It is also difficult for the agency to support a
conclusion that an upset involved a reportable quantity,
because the amounts involved are frequently based on little
more than back-of-the-envelope company estimates. Since
it is very difficult reliably to validate or disprove this
estimate, the incentive to err on the side of under-
estimation is strong.'” This incentive is only enhanced by
the low penalties typically levied against the facilities that are
caught in the act of underreporting.”® Consequently, the

upsets that are reported may represent only a fraction of
the total universe of significant upset events.

When companies do monitor emissions from particular
units on a continuous basis, they record any upsets as they
occur, and they must report upsets involving emissions of
greater than a reportable quantity to TCEQ. When upsets
are reported, however, they are almost always excused,
because it is very difficult for TCEQ to demonstrate that
any particular upset was preventable or excessive. It is hard
to show that an upset was foreseeable without intimate
knowledge of the facility’s design and operations and
considerable information regarding the events preceding
the upset, much of which may not be documented. Only
when it has evidence of repeated upsets from the same unit
over a short period of time is TCEQ well situated to
support a finding that the upsets were preventable or
excessive.

TCEQ faces similar obstacles in monitoring compliance
with startup and shutdown requirements. If anything,
emissions from these non-routine events are monitored
even less catefully because the emissions monitoring
equipment is presumably shut down along with the relevant
unit. Emissions from emptying tanks and cleaning out
towers and equipment are not channeled through a
monitorable emissions control system. Companies are only
required to “estimate” the length of time for the
maintenance, start-up, or shutdown and the quantities of
unauthorized, but excused emissions that will occur during
that period of time. Final records of “estimated”
reportable and unreportable exceedances resulting from
startups and shutdowns need only be prepared within 2
weeks of the operation and stored on-site."”! If a
maintenance activity did cause an expected release of a
reportable quantity, after-the-fact notification must be
provided to the regional office.'™ Unless a TCEQ
inspector is located at the scene during shutdowns and
startups, there is no practical way to refute a facility’s
estimates or determine whether it complied with the
relevant requirements.'>

Compliance with fugitive emissions control requirements is
generally determined by whether a number of separate
technology-specific requitements are in place and
operational. Since the performance of these requirements
often vaties over time (as equipment seals wear out, etc.)
and might not be easy to detect through visual inspection,
many of the enforcement difficulties outlined above for
upsets also hamper TCEQ oversight of fugitive emissions
compliance. Monitoring requirements in EPA’s fugitive
emission rules requite, at best, periodic monitoring of the
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plant’s equipment to make sure it is opetable.”™ For some
fugitive control requirements (e.g., process vents), the facility
can select from among several specified control
technologies to establish compliance, and some of the
regulatory requirements apply only at particular times
during a process or industtial activity.'* Requitements for
internal inspections vary, but in many instances they are quite
minimal."”® It is also not clear from the regulations how
thorough these inspections must be or how effective they
are, even when done well. Once problems are detected
under some regulations, the facility has forty-five calendar
days to repair the problem."” Presumably excess emissions
in the interim are considered “upsets” and exempted from
penalties.'®

Conclusions

In attempting to control hazardous air pollutant emissions
to control toxic hot spots, TCEQ faces formidable
technical and legal difficulties. On the technical side,
perhaps the greatest impediment is the absence of
comprehensive monitoring, The stationary monitors in the
Community Monitoring Network are too few and far
between to be of much use in detecting toxics hot spots.
TCEQ has a highly professional and well-equipped mobile
monitoring team, and it makes good use of it in the
Houston Petrochemical Complex. The industrial facilities in
the area, however, are by-and-large unwilling to undertake
significant emissions reductions actions based on the results
of the sporadic visits that the mobile monitoring team can
undertake with the limited resources available to them.

TCEQ’s Toxicology and Risk Assessment Section also faces
formidable technical challenges in characterizing the risks
posed by toxic hot spots in the vicinity of large
petrochemical facilities. It is, of course, critical that the
mobile monitoring results be accurate and representative,
and the mobile monitoring team is especially careful to
ensure the quality of the monitoring data. Unfortunately,
this sometimes means that otherwise disturbing results must
be discounted because of the team’s doubts about their
accuracy. The Section also lacks adequate benchmarks for
determining the extent to which the concentrations of toxic
chemicals in hot spots pose a threat to human health. Itis
at great pains to caution observers that the ESLs that it has
promulgated and is in the process of revising are not legally
binding standards and that exceedances do not necessarily
signal an unacceptable risk to exposed individuals. Lacking
benchmarks, the Section seems quite reluctant to call for
action beyond additional information gathering. On the
relatively rare occasions in which it does recommend
emissions reductions, its suggestions are generally ignored
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by upper level decision makers who are in a position to
take action.

One of the reasons that the agency may be reluctant to act
to reduce emissions in the vicinity of hot spots is the
difficulty that it faces in identifying particular sources of
those emissions. Isolating emissions sources is a difficult
and resource-intensive business when there is only a single
suspect facility. When multiple facilities emit the same
hazardous air pollutant, it can be virtually impossible to
identify the culprit or culprits as the sources vigorously
point the finger at one another.

Although the permit program that TCEQ administers
encompasses neatly every significant soutrce of hazardous
air pollutants in the Houston Petrochemical Complex, it has
proved incapable of preventing toxic hot spots that
endanger the health of many members of the community.
Doubts about the legal validity of relying on the agency’s
most effective enforcement authorities have to some extent
paralyzed the agency from pursuing avenues outside of the
fairly circumscribed permit process. The permit process
itself appeats incapable of preventing toxic hot spots for
several reasons. For the many reasons discussed above, it is
possible that emissions that permits authotize can result in
hot spots. Unfortunately, the enforcement tools available to
TCEQ, especially in the context of fugitive emissions and
emissions associated with upsets and maintenance, are
insufficiently robust to detect and prevent unauthorized
emissions. Finally, TCEQ may reopen an existing permit
only upon a difficult-to-support finding that the facility is
violating one or more of its permit requirements. All of
these impediments combine to yield a permit process that
permits too many hazardous air pollutant emissions and
inadequately addresses emissions that it does not permit.

An Industry-Dominated Political
Culture

Texas officials charged with protecting the public from
toxic air pollution do not have the most basic tools
necessaty to that task—such as monitoring resources and
enforceable standards—primarily because the petroleum
and chemical industries have a powerful influence over
policy-making at the legislative and regulatory levels and
have frequently attempted to hide or prevent the generation
of information both on the amount of pollutants specific
facilities release and on the health impacts of air toxics on
the surrounding communities. Illustrative of the industry’s
power in Texas politics is the history of the ill-fated bill that
the late Rep. Joe Moreno introduced in the Texas
Legislature in the wake of the Houston Chronicle’s January
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2005 series of investigative atticles on air toxics in southeast
Houston neighborhoods. Moreno’s bill was quite
comprehensive, and it would have remedied many of the
problems (highlighted in the previous section) that render
state officials essentially powerless to hold companies
accountable for endangering the public health with toxic
releases. Most importantly, the bill would have:

- required facilities that release hazardous air pollutants to
set up daily fenceline monitoring of all such pollutants and
maintain records of the data recorded;"’

- authorized TCEQ officials to

of regulated entities for minimizing the public health and
environmental harms resulting from their business activities,
a monitoring regime to determine whether regulated
entities are fulfilling these responsibilities (through fenceline
monitoring and reporting requirements), and enforcement
mechanisms for punishing and deterring violations (by
creating standards enforceable by penalties and placing the
burden of proof on the regulated entity). But industry
opposition to the bill ensured that this much-needed
legislation was never considered by the full House of
Representatives. In fact, the bill did not even receive a
hearing in the House
Environmental Regulation

inspect facilities’ monitoring
equipment and monitoring
records;!®

- directed TCEQ to adopt
new ESLs that meet certain
standards designed to provide a
much higher matgin of public
safety by, #nter alia, accounting
for “all acute and chronic health
effects” of exposure at the
fenceline of emission sources
and not increasing the cancer
risk of exposed persons by
more than one in one million;'®!

- made the ESLs enforceable
standards and directed TCEQ

Industry representatives even went so
far as to question the need for any
reforms, insisting in light of manifest
evidence to the contrary that the
current system is working well. To be
sure, the current system’s weak or
non-existent requirements and scant
oversight are working quite well for
the oil and petrochemical industries, at
least so far as their profit margin is
concerned. Butas the Chronicle
series made painfully apparent, the
system has failed Texas residents.

Committee,'* which, as Robin
Schneider of the Texas
Campaign for the Environment
put it, “has become a graveyard
committee where most bills go
to die.”'” Ms. Schneider
observed that “[m]oney talks
over there, and the people that
fight the polluters don’t have
nearly the money that they

have.”!68

In public statements, at the
Senate committee hearing on a
bill identical to Moreno’s, and in
all likelihood at meetings with
government officials, industry
representatives dectied the bill

to impose penalties or

injunctions on companies that

violate the standards and to publish an annual report
cataloguing each violation;'*

- provided a clear definition of a “condition of air
pollution” based on the acute and chronic health risks of

exposute to one or more pollutants;'®

- prohibited any action that “either in isolation or in
conjunction with air contaminants from other sources” causes or
contributes to a condition of ait pollution;'** and

- where TCEQ initiated an enforcement action for a
violation of air quality rules, placed the burden on the
facility owner or operator to demonstrate that the facility

was in compliance with the applicable requirements.'®

Thus, Moreno’s bill would have finally put into place three
elements essential to the an effective regulatory regime:
definitions and standards that make clear the responsibilities

on a familiar litany of grounds.

Jon Fisher, a long-time lobbyist
for the Texas Chemical Council (the trade association for
chemical manufacturers), testified before the Senate Natural
Resources Committee that the bill was not based on “good
science” and further stated in a subsequent interview that
the bill was “ill-conceived” because industry is not the sole
cause of air pollution.'” Fishet’s first argument was entirely
beside the point, because the bill is not based on science—
”good” or “bad.” Rather, the bill requites companies to
generate “good” scientific information on the nature and
extent of their emissions, and it allows officials to rely on
“good” science (such as toxicological and epidemiological
studies on the health risks presented by different levels and
durations of exposure to pollutants) in implementing its
provisions. Presumably, industry would not (at least
publicly) disavow the wisdom in relying on science in
implementing a health and safety code.'” Fishet’s second
argument is likewise misplaced. Itis simply irrelevant that
industry is not the sole cause of air pollution; it is
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undeniably a major cause with the ability to minimize its
contribution to the problem.

The Texas Chemical Council further claimed that the bill’s
standards would be impossible to meet, and that its
monitoring requirements would be too expensive.'”! Both
of those claims are highly questionable given that, as
Representative Farrar, who co-sponsored the bill, pointed
out, other states have similar rules and requirements in
place.'” In fact, Texas’s ESLs for some air toxics, including
1,3-butadiene, are hundreds of times higher than the limits
imposed by other states.'”” For example, in New Jersey,
which, like Texas, is home to many industrial complexes
situated near residential areas, standards for levels of air
toxics are based on the same cancer risk metric prescribed
in the Moreno bill—i.e., one additional cancer case per 1
million people.'™ Texas’s ESL for butadiene is over 300

times greater than New Jersey’s standard for the chemical.'”

Industry representatives even went so far as to question the
need for any reforms, insisting in light of manifest evidence
to the contrary that the current system is working well."”® To
be sure, the current system’s weak or non-existent
requirements and scant oversight are working quite well for
the oil and petrochemical industties, at least so far as their
profit margin is concerned. But as the Chronicle series made
painfully apparent, the system has failed Texas residents,
particularly those living in fenceline communities over which
toxic hot spots routinely migrate.

Ultimately, however, the merit of industry’s justifications for
its opposition to the reforms in Motreno’s bill is
undoubtedly not what led to the failure of the legislation: it
is the fact of industry opposition and the significant amount
of money that oil and chemical companies give to Texas
legislators and the firms that lobby them. In 2004, the
petrochemical industry contributed more than $600,000 to
the campaigns of Texas legislators and officials and, during
the legislative session in which Representative Moreno
introduced his bill, paid Texas lobbyists between $1.2 and
$2.1 million."”” Consequently, as Representative Farrar told a
Chronicle reporter after it had become clear that Rep.
Moreno’s bill would die in committee, the Texas Legislature
“has been very protective of industry at the expense of the
health of its citizens.”'™

Tellingly, while the House Environmental Regulation
Committee permitted Moreno’s bill to languish, the
committee held hearings on and quickly reported to the full
House an industry-friendly bill that had been referred to the
committee at approximately the same time as Moreno’s
bill."  Authored by committee chairman Rep. Dennis
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Bonnen and championed by oil and chemical industry
lobbyists, the bill relaxes the requitements for reporting
emission “upsets.”'™ At hearings in both the House and
Senate (in which Sen. Ken Armbrister introduced an
identical companion bill), lobbyists representing
ExxonMobil and three of the state’s principal trade
associations for polluting industries—the Texas Chemical
Council, the Texas Oil and Gas Association, and the Texas
Association of Business—testified in favor of the
legislation.'®!

In the meantime, Sen. Matio Gallegos (who had proposed
in the Senate a bill identical to Moreno’) attempted to
salvage at least some of the crucial protections in Moreno’s
bill by offering a watered-down version that he thought the
oil and petrochemical industries would be more likely to
accept.'® In particular, this compromise vetsion required
that ESLs be set at a level that posed a 1-in-100,000 cancer
risk (versus the 1-in-1-million risk provided for in the
original bill)."®* Gallegos explained that, “[i]n the end, a less
stringent bill is better than no bill, and we are running up
against a number of legislative deadlines.”® But the Texas
Chemical Council’s Jon Fisher made clear that the industry
preferred no bill at all, stating that the much more lenient
(and less protective) 1-in-100,000 cancer risk level remained
unattainable for some chemicals.'® In light of this and other
“fundamental problems” that remained with the legislation,
Fisher stated that it was doubtful that a consensus could be
reached before the upcoming legislative deadlines.'™ “It’s
pretty late in the session for something like this,” he said.'™
It was apparently not too late, however, for legislators to
rush to meet the same deadlines for the industry-supported
bill relaxing requirements for reporting of upset emissions,
which passed the Senate with just minutes to spare.'®

Moreno’s bill was certainly not the first legislation protective
of public health and the environment to fall victim to
attacks by the oil and chemical industry representatives that
dominate the Texas Legislature.'"™ But the mere existence of
the bill—albeit brief—is nevertheless noteworthy because,
as John Wilson, executive director of the Galveston-
Houston Association for Smog Prevention, observed,
“This is the first time a bill of this scope has been
introduced into the legislature.”" Although Moreno’s bill
may be the first of its kind in the Texas Legislature, the
danger presented by air toxics, and thus the need for such
legislation, have long been well understood by
environmental groups and experts in the fields of public
health and toxicology."”" As Neil Carman of the Sierra
Club stated in stressing the importance of the bill, “We’ve
been wanting to see something happen on this for a long
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time.”"* “But,” he further explained, “until the Chronicle
53193

series, it wasn’t a big enough public issue.
In addition to the Chronicle series, another recent
phenomenon has helped to propel into the public sphere
the problem of air toxics and the myriad failures of state
officials to address it; namely, the willingness of Houston
officials to use their authority to step into the state
governmental void and hold industry accountable. After
the Chronicle series on its monitoring of airborne toxics in
Houston communities and a subsequent TCEQ report
confirming the newspaper’s findings, Mayor William White
convened a special session of the City Council attended by
TCEQ officials and representatives of companies that own
some of the worst-polluting facilities in the areas of
concern.' Mayor White urged the state officials to act
faster to protect the public from toxic pollutants and called
on the companies to submit plans on emission reductions
and the development of an enforceable system of
accountability.””® He subsequently presented a multi-year
proposal that outlined initiatives the city would take to curb
Houston’s air pollution, stating that “[t]his is a sea change in
attitude”"” for city officials. “We will make sure on our

own that the air is safe.”!”’

With true investigative reporting that serves as the public’s
watchdog over government and industry, and local officials
prepared to act in the public’s interest when state (and
federal) officials permit profit-driven entities to dictate
policy-making, Houston residents appear to have begun a
promising effort to end the long-standing domination of
the state’s political culture by the oil and chemical industries.
This will, however, be a significant struggle given the
financial clout that industry actors have long been wielding
in this state to firmly entrench themselves in the centers of
power. Before elaborating on efforts by Chronicle reporters,
city officials and residents to make Houston’s air clean and
safe to breathe, it is necessary to explain the current political
context in which they are working,

The Current Dominant Political Actors and
the Culture of Impunity

Texas is the nation’s leading producer and refiner of crude
oil."”® With a combined capacity of 4.6 million batrels per
day, the state’s refineries account for about 26 percent of
the nation’s total petroleum-refining capacity'”
5.6 percent of world capacity®” As the petroleum
products that refineries make from crude oil are the raw
materials for petrochemicals, it makes sense that Texas also
leads the nation in production and export of chemicals.*!
In light of these statistics, it is not surprising that major

and about

refining and chemical facilities of some of the most
powerful corporations in the U.S.—and, indeed, the
world—are located in Texas. Some of these major national
operations are among those emitting the highest levels of
benzene and 1,3-butadiene in the three areas of focus in this
report—i.e., Texas City, Baytown/Lynchburg Ferry, and
Milby Park. As noted at the beginning of this report, the
most recent TRI data submitted by the facilities in these
three areas indicates that:

* The petrochemical facilities in Texas City emitting the
highest levels of benzene are owned by five corporations:
(1) BP, (2) Dow Chemical Company, (3) Valero Energy
Corporation, (4) Marathon Oil Corporation, and (5)
Sterling Chemicals, Inc.

- The facilities emitting the highest levels of benzene in the
Baytown/Lynchburg Ferry area of southeast Houston are
owned by four corporations: (1) ExxonMobil
Corporation, (2) Chevron Corporation, (3) ConocoPhillips,
and (4) DuPont Company.

- The facilities in Milby Park emitting the highest levels of
1,3-butadiene are owned by two corporations: (1)Texas
Petrochemicals and (2) Goodyear Tire & Rubber
Company.

ExxonMobil is the world’s largest publicly traded oil
company,**and its Baytown facility is the largest refinery in
the United States.”” BP, the wotld’s second largest publicly
traded oil company,®™ runs the nation’s third largest refinery
in Texas City*” Last year ExxonMobil earned profits of
$36.13 billion,” the highest in U.S. history, surpassing its
own record in 2004 of $25.33 billion.?"”
ConocoPhillips, the nation’s second and third largest oil
companies,”® made the fifth and sixth highest profits,
respectively.?” The combined total 2005 profit of
ExxonMobil, Chevron, and ConocoPhillips was $63.87
billion—gteater than the economies of 131 of the 184
countries ranked by the World Bank.*"" Within the oil-
refining industry, Valero Energy and Marathon Oil ranked
fourth and fifth in revenues and profits for 2005.2"" And
among chemical companies, Dow Chemical and DuPont
captured the number one and two spots in revenues and
profits.*?

Chevron and

In addition to profits, these corporations rank high in
political spending at both the federal and state levels. Since
1990, oil and gas interests have given Republicans over
$139 million, representing 75 percent of the industry’s total
contributions to federal parties and candidates.”? In the
current election cycle, 85 percent of the industry’s federal
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contributions have gone to Republicans.®* In the 2004
election cycle, ExxonMobil contributed more to federal
politicians than any other oil and gas company, mostly to
Republican politicians (specifically, 89 percent of its
contributions).””® The other oil and gas companies that own
the facilities in Texas City, Baytown/Lynchburg Ferry, and
Milby Park examined in the report — i.e., BP, Valero
Energy, Marathon Oil, Chevron, ConocoPhillips—were all
among the top twenty oil and gas company contributors to
federal candidates and parties for the 2004 election cycle.*'®

The chemical industry, closely tied to the oil and gas
industry because so many chemicals are petroleum-based as
well as because of their common interest in weak
environmental and public health protections, is also a key
contributor to candidates and parties at the federal level.
From 1990 to the current election cycle, the chemical
industry has given Republicans 76 percent of its neatly $56
million in federal contributions.”'” For each of the last four
elections cycles, Dow Chemical and DuPont were among
the top ten chemical industry contributors, and Goodyear
Tire & Rubber was in the top twenty.*'"®

Governmental deference to industry has long been a
defining feature of the political landscape in Texas, and it is
the primary reason that the state’s residents remain
essentially unprotected from airborne toxics and other
dangers of industrial activity.”? The corporations that own
the highest emitters of benzene and 1,3-butadiene in Texas
City, Baytown/Lynchburg Ferry, and Milby Park and other
oil and petrochemical companies contribute large amounts
to Texas politicians as well federal politicians. Over the past
three election cycles—the period from 1999 to 2004—the
oil and gas industry contributed significantly more money
to Texas candidates and party committees than those of
any other state.””® Specifically, oil companies gave Texas
candidates and party committees over $15 million,
representing over one-quarter of the total $60 million that
the industry spent in all fifty states.”*! In the 2002 and 2004
election cycles, the nation’s three largest oil companies gave
Texas legislators, other candidates for statewide office, and
party committees around $382,000, with ExxonMobil
contributing nearly $137,000, ChevronTexaco over
$135,000, and ConocoPhillips almost $110,000.>* Over the
same time period, BP contributed $173,000 and Marathon
Oil almost $96,000.** Valero Energy made a particularly
steep investment in Texas politics during the two election
cycles, contributing $493,000.”* Dow Chemical contributed
$170,500, and DuPont contributed $65,400.2* In the 2002
election cycle alone, executives and other employees of
Stetling Chemicals contributed an astonishing $1,082,350.%

Man-Made Disaster: The Houston Petrochemical Complex

Although sizeable, these direct political contributions are
only one of the ways that companies use their wealth to
exert influence over state policy-making. In fact, companies
increasingly use trade associations and other front groups to
obscure the extent of their political spending and influence.
Three of Texas’s most prominent industry associations are
the Texas Chemical Council (TCC), the Texas Oil and Gas
Association (TXOGA), and the Texas Association of
Business (TAB). As noted above, lobbyists for these three
industry groups strongly opposed Representative Moreno’s
bill containing meaningful protections against air toxics as
well as Senator Gallego’s weakened version, both of which
failed, and supported Representative Bonnen’s bill relaxing
requirements for reporting upset emissions, which sailed
through both legislative chambers to the governot’s desk.
Unfortunately, this extraordinary degree of industry
influence is the norm in Texas. As recently noted by Chris
Mahon of the Texas Observer in his article on the influence
of the lobbyists for these three trade groups over
legislation, “[t]heir position—for or against a bill—can

often determine its fate.”?*’

In the 2002 and 2004 election cycles, TXOGA made
approximately $647,000 in Texas political contributions,*®
TCC neatly $89,000,%” and TAB over $156,000.%
Furthermore, all three associations and their corporate
members pay lobbyists significant amounts to push the
corporate policy agenda. In its study of lobbying
expenditures in Texas during 2001, Texans for Public Justice
(TPJ) found that the energy and natural resources industry
spent a maximum of $36.2 million and a minimum of
$17.8 million on lobbying contracts, accounting for 17
percent of the state total—more than any other interest
category (such as agriculture, single issue, and financial).”!
With contracts worth a maximum of nearly $2 million,
DuPont was the number one spender in this interest sector
(and third among all companies), and ExxonMobil ranked
fifth (and sixth among all companies), spending a
maximum of $1.3 million.?*?

The oil and petrochemical companies and their trade
associations employ lobbying firms that wield tremendous
political clout in their own right. According to the TP]
report, the lobbyist with the highest maximum income was
Baker Bottss Pamela Giblin, who, as a former general
counsel of a TCEQ predecessor agency, is in high demand
by the petroleum and chemical industries.”® Giblin raked in
a maximum of over $2 million in 2001, which includes a
maximum of $25,000 each from almost all of the
companies owning the facilities highlighted in this report—
ExxonMobil, then-Phillips Petroleum (now
ConocoPhillips), then-BP Amoco, then-Chevron, Valero
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Energy, Dow Chemical, DuPont, Texas Petrochemicals,
Stetling Chemical and Goodyear Tire & Rubber.”* Baker
Botts has long been among the most powerful political
players in Texas.”® One of the founding partners of the law
firm is Judge James A. Baker, great-grandfather of James
A. Baker III, who was President George H.W. Bush’s
Secretary of State and, more recently, President George W.
Bush’s Special Envoy on the issue of Iraqg’s foreign debt.**
He is now a senior partner at Baker Botts.237

As at the federal level, the vast

voted against the amendments received 3 %2 times more in
contributions from the oil and gas and petrochemical
industries than the Democratic representatives who
supported the amendments.*®

Emerging Political Actors

In the wake of the Chronicle series and the TCEQ report on
toxics in Houston’s air, Mayor White’s office vowed to
make protecting the city’s residents from this danger a
priority. In his January 2005 State
of the City address, he stated that

majority of the oil and
chemical industries’ political
spending in Texas goes to
Republican candidates and
party committees. From 1999
to 2004, oil and gas companies
gave the Texas Republican
Party more than $500,000, the
third highest among all state
parties.”® The industry spends
much more, however, on
individual Republican
candidates. From 2003 to
2004, eight of the top ten state
candidate recipients of oil and
gas industry contributions were
Texas Republicans, who

In the wake of the Chronicle series and
the TCEQ report on toxics in
Houston'’s air, Mayor White’s office
vowed to make protecting the city’s
residents from this danger a priority.
In his_january 2005 State of the City
address, he said that ‘/c/lean air is a
moral and ethical issue, because no
one should have the right to make
risky chemical alteration to air which
they don’t own and others must
breathe.’

“[c]lean air is a moral and ethical
issue, because no one should have
the right to make risky chemical
alteration to air which they don’t
own and others must breathe.”**
He outlined the city’s plan for
curbing air toxics, which
consisted of three principal
initiatives: (1) the generation and
maintenance of information on
the levels of air toxics and on the
health implications of those
levels, (2) the formulation of
emission-reduction goals based
on “objective public health
standards,” and (3) the readiness

received a combined total of

$2,748,734.2 Two chemical

companies that own facilities in the areas of focus in this
report—Dow Chemical and DuPont—also devote the
great bulk of their Texas political spending to Republicans.
Dow gave 91.8 percent of its Texas contributions to
Republicans in the 2004 election cycle, and 88.7 percent to
Republicans in the 2002 election cycle.**” DuPont spent 87
percent of its contributions on Republicans in 2004, and
74.4 percent in 2002." In these last two election cycles,
TXOGA, TCC, and TAB, the three trade associations
discussed above, each gave over 85 percent of its Texas
political contributions to Republican candidates and party
committees.**

The oil and chemical industries’ political contribution
strategy appears to be extremely effective. After it became
clear that Moreno’s bill would not survive committee, some
legislators attempted to get the most important parts of the
bill enacted in the form of amendments to Bonnen’s
industry-friendly bill.*** The House summatily rejected the
amendments, with the representatives from Harris County
divided along party lines.*** In the last election cycle before
this legislative session, the Harris County Republicans who

of city, county, and other local
government officials to enforce
those goals through legal action against the companies that

own non-complying facilities.**’

The provisions in
Representative Moreno’s bill requiring companies to
conduct fenceline monitoring and TCEQ to develop
enforceable emission standards based on health risks would
have taken significant steps toward realizing this plan for
Houstonians and residents throughout the state. Indeed,
such state-wide, extensive legislation is ultimately essential to
providing Texans with adequate protection against air

% Faced with the Texas Legislature’s refusal to enact
the necessary legislation, however, Mayor White’s office and
Houston residents have sought protection through other
channels.

toxics.

1. The call for publicly available information
on air toxics

Initially, White called for full disclosure to the public of

existing information on air toxics and further development
of such data to provide the foundation for the city’s “battle
plans” against air toxics.**’
toxics levels and their health impacts is a prerequisite of the

Given that information on air
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public’s ability to “battle” air toxics in any meaningful
way—including the development of enforceable, health-
based emissions standards—polluting industries have great
incentive both to suppress and to prevent generation of
such information. The extraordinary dearth of
information on air toxics is among the most deletetious
symptoms of the petroleum and chemical industries’
pervasive influence at the state level.

a. Information on air toxics levels

Houston industries currently possess a large amount of
valuable information on air toxics levels in Houston but
have refused to make it available to the public in an
unadulterated form. A number of corporations with
facilities in the Houston area, including ExxonMobil,
ChevronTexaco, BP, Texas Petrochemicals and Valero, fund
the Houston Regional Monitoring Corporation (HRM),
which has been collecting data on air quality in the Houston
region for over twenty years®*—longer than any other
group in the state.””' The corporations have been allowed
to withhold this vital data from the public because the state
has never required industry to release such information.
White’s office, however, has publicly called on industry to
release the information it already collects as well as to
conduct on-site, real-time monitoring and provide the
results to the public.**  Although HRM continues to refuse
to release the raw data from its monitoring,™ the city’s
demand for the information is itself important as a step
toward breaking the silence in Texas on air toxics. Further,
the city’s basis for this demand—that the public has a right
to know—assumes that Texas residents—and not the
polluting companies—are the ultimate authority regarding
air quality in the state. As Mayor White stated, these
corporations “don’t own the air and they don’t own the

information.”?*

Houston residents have also worked to obtain information
on air-pollutant levels. For more than a decade, a local
group known as the Texas Bucket Brigade has been
providing the public with such information using its own
“bucket” monitors.” City officials’ strong response to the
air-pollution crisis prompted the group to donate to the
city and county 28 high-quality monitors that the group
bought with money it received from a lawsuit against a
Houston refinery.”® Worth over $25,000, the donated
monitors more than doubled the number of city and
county monitors.”” At the City Hall meeting in which
LaNell Anderson, the group’s founder, announced the
donation, she told city officials that the group donated the
monitors “so that finally someone will hold polluters

Man-Made Disaster: The Houston Petrochemical Complex

accountable and the public can access real data about the
health damaging air we breathe.””®

b. Information on the health impacts of air toxics

In addition to information on concentrations of air toxics,
there is a curious absence of information on the observed
health impacts of these pollutants on Texas residents. Maria
Morandi, a scientist at Houston’s University of Texas
School of Public Health, told a Chronicle reporter that
“when you compare the number and size of studies (on the
health impacts of hazardous air pollutants) we’re doing
with what other states are doing, we are really, really a
minor player in this area.””* Several other Houston medical
researchers interviewed for an investigative article by the
Natural Resources Defense Council (NRDC) agreed that
the Texas Medical Center “has taken a hands-off approach
to community toxics exposure.”*” Particulatly in light of
the top-notch facilities and research institutions that make
up the Medical Center and the concentration of plants
emitting toxic chemicals in Houston area, this failure to
produce a large body of quality health studies is simply
hard to explain. As the NRDC article pointed out, the
Medical Center’s “see-no-evil attitude stands in contrast to
that of other medical research institutes around the country,
including Harvard, Johns Hopkins, and Columbia, all of
which have undertaken significant research programs in the
urban and toxics-exposed communities that surround
them.”*!

The fact that the Texas Medical Center lags far behind the
nation’s other leading medical research centers when it
comes to ait toxics studies may to some extent be
explained by the long-standing ties between the petroleum
and chemical industries and the city’s premier medical
institutions. Oil companies paid for the first facilities of the
Medical Center and continue to fund new infrastructure
and equipment.”* The president and CEO of the Medical
Center, the president of M.D. Anderson (one of the
nation’s top cancer treatment and research institutions), the
president of the University of Texas-Houston Health
Science Center, and the president and CEO of Baylor
College of Medicine sit next to energy-industry executives
on the board of the Greater Houston Partnership (GHP), a
large business association.?® And two oil-industry
executives sit on Baylor College of Medicine’s board of

264 Lovell Jones, an M.D. Anderson researchet,
stated, “There are those who would love to do [air toxics

research], including some in industry. But they fear for their
29265

trustees.

careers.
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Thirty years ago, before the harmful health consequences of
exposure to air toxics was widely understood, there was
apparently a window of opportunity for Houston
researchers to initiate studies related to air toxics. In 1976,
Eleanor MacDonald, a cancer researcher working for M.D.
Anderson, conducted a study of close to 200,000 cancer
deaths in the city over a 30-year period and found that the
incidence of death from lung cancer was higher in
communities downwind of the industrial corridor along
the Houston Ship Channel than in other areas.** When
asked about the lack of similar studies over the last three
decades, Dr. MacDonald responded that:

When we first began, there was no question, we did
what we felt like doing. I never thought to ask
anybody if it was alright to go out and do these studies.
I went out and did them. But if you had to go and do
them now you’d have to do a lot of public relations
work first, because some (industry officials) are alert to
what it might mean if you stir up something unsavory
about their situation.*’

Given the gravity of her findings, MacDonald stressed in
her 1976 report the need for further studies of the
“carcinogenic potential ... of the environment.”*® For the
following 30 years, that call has remained effectively
unanswered in a city with a world-renowned medical
center. A full 20 years after MacDonald’s study, a similar
study was conducted, but it was publicly issued only in an
“industry-approved” form that obscured its findings
indicating significant increased cancer risk due to toxics
exposure. More specifically, this 1996 study concluded that
elevated levels of air toxics in Harris, Brazoria, and
Galveston Counties could cause 12 to 73 people a year to
contract cancer.269 The report on the study released to the
public “led to none of the town hall meetings, city council
hearings and public outcry that have come after recent
findings that toxic air pollutants in some communities could
increase cancer risk.”’270 That is not surprising, given that
the study’s conclusions were buried in a 460-page report on
a number of environmental issues in Houston.””" According
to James Kachtick, a committee member who was
Occidental Chemical Corporation’s environmental manager,
“our goal was ... not to alarm the public on anything,”*
But the 1996 data on air toxics was alarming, just as the
confirmation of that data by recent TCEQ monitoring is.
The difference is that, as Houston’s major print news
source, the Chronicle disseminated the results of its air toxics
monitoring widely without any prior vetting by the
companies responsible for the emissions.

To begin to fill the information gap on the health impacts
of air toxics exposure in Houston, Mayor White’s office
marshaled the expertise of the Texas Medical Center and
assembled a Task Force on the Health Effects of Air
Pollution in the spring of 2005.”” In announcing the
creation of the task force, Mayor White stated,

Our region is blessed with great scientists, and we need
their advice on health risks of pollution, so we have a
road map to reduce those risks. We’re going to take on
this problem and this is exactly the kind of expertise to
help us draw up our battle plans.?™

Comprised of eight local public-health and medical
experts, the task force evaluated the health risks posed by
estimated or measured levels of 176 hazardous air
pollutants, ozone, fine particulate matter and diesel
patticulate matter in and around Houston.”” In its report
on its findings, the task force placed the pollutants in one
of five risk categories, including “definite risk,” “probable
risk,” and “unlikely tisk.”?’® Benzene and 1,3-butadiene are
both among the 12 pollutants that the scientists determined
to be “definite risks,” i.e., “substances for which there was
compelling and convincing evidence of significant risk to
the general population or vulnerable subgroups at current
ambient concentrations.?”” Importantly, the task force
pointed out that East Houston communities located near
many of the region’s industrial sources bear a
disproportionate burden of the health risks associated with
air pollution.”™ A greater percentage of residents in these
communities are minorities and poor than residents in the
sutrounding area.””

The core of any effective “battle plan” against air pollution
must be a set of effective and enforceable standards for the
industries that ate contributing to the problem. As Ira
Perry, a spokesman for the GHP (the large business
association mentioned above) acknowledged, “If you have
standards and guidelines, industry has to respond.”?
Although Texas sorely needs more information about the
toxins in its ait, there has long been enough information in
existence to make clear the need for standards and

enforcement.

1. The call for health-based standards and
effective enforcement

Fortunately for Houston residents, Mayor White’s office has
not waited for the state government to promulgate the
much-needed enforceable, health-based standards for air
toxics. While Representative Moreno’s bill and its
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prescription for such standards remained sequestered in the
House Environmental Regulation Committee during the
spring of 2005, the city began negotiations with Texas
Petrochemicals with the goal of securing a legally binding
agreement to reduce emissions to levels considered safe by
public health standards.® In explaining the city’s motivation
for secking the agreement with Texas Petrochemicals and
other emitters of air toxics within the city’s jurisdiction,
Mayor White stated: “We do not believe the laws, rules and
regulations are sufficiently strong to protect human health in
all cases. Our interest in entering these agreements is to ...
reduce emissions of a specific

Man-Made Disaster: The Houston Petrochemical Complex

The city persisted in its pursuit of the Texas Petrochemicals
agreement on behalf of Houston residents notwithstanding
what appear to be subtle attempts at intervention by
TCEQ on behalf of the company. According to Marks,
when the city and Texas Petrochemicals began negotiations,
the company’s representatives told city officials that one of
TCEQ’s commissioners was advising the company.*”?
Subsequently, in June 2005, TCEQ and Texas
Petrochemicals entered into an agreement that, while
containing emission-reduction, technological, and
monitoring commitments beyond current legal
requirements, is merely

pollutant, above and beyond what is
legally required today.”** In
December of 2005, the city and
Texas Petrochemicals signed such
an agreement.”® David Berg, the
attorney who represented the city
in negotiations with the company,
stressed the significance of this
accomplishment, stating to the
Chronicle that “|t]his is a one-of-a
kind agreement [that| gives us
tools that I don’t think any other
municipality has.”?**

In exchange for the city’s release
of the company from legal
claims relating to prior

According to Marks, when the city and
Texas Petrochemicals began negotia-
tions, the company’s representatives
told city officials that one of TCEQ's
commiissioners was advising the com-
pany. Subsequently, TCEQ and Texas
Petrochemicals entered into an agree-
ment that, while containing emission-
redliction, technological, and monitor-
ing commitments beyond current legal
requirements, is merely voluntary and
thus unenforceable by the state.

voluntary and thus
unenforceable by the state.
After signing this agreement
with TCEQ), Texas
Petrochemicals cut off

294

negotiations with the city.*®

Given Texas Petrochemicals’s
extensive history of violations,
city officials and environmental
advocates questioned TCEQ’s
decision to enter into an
agreement with the company
that the agency was powetless
to enforce.”® Arturo Blanco,
director of Houston’s Air
Quality Bureau, explained his
misgivings to the Chronicle:

emissions,?® Texas Petrochemicals
committed to reduce its
emissions of butadiene by 50 percent within the next two
years,? to implement specified technological improvements
and leak detection and repair practices to achieve that
goal,®” and to monitor emissions of certain equipment and
at the facility’s fenceline and provide the data to the city in a
timely manner.”®® Most importantly, the agteement gives the
city the power to enforce these obligations in court in the
event that Texas Petrochemicals fails to meet them.”® Given
that Texas Petrochemicals owns the plant with the highest
butadiene emissions near a Houston neighborhood where
both the Chronicle and TCEQ’s ambient air monitors
measutred dangerously high levels of that chemical,”” the
city’s agreement with the company represents a significant
step toward making the air safer to breathe for these
Houston residents. According to Berg, the agreement “gets
[butadiene| down to a point where the health hazards are
almost gone.”®! The city has every reason, as Elena Marks,
the mayor’s Director of Health Policy concludes, to be
“very proud.”*?

“We’ve had compliance issues
with this company, relating to
leaks, cooling towers and the like, and those didn’t happen
once, they didn’t happen twice, they happened several
times.... There have been improvements, but every time we
have been there we have uncovered violations.””” Thus,
Mayor White sent a letter to the president and CEO of
Texas Petrochemicals stating that the company’s agreement
with TCEQ did not change the city’s desire to continue
negotiations and enter into an enforceable agreement.?”
However, according to Marks, Texas Petrochemicals
refused, saying “they’d cut a deal with TCEQ and they
considered the matter closed.”®” “Needless to say,” Marks
continued, “we didn’t consider the matter closed.”>” The
city then asked Berg, a Houston lawyer who has been
nationally recognized for his civil-litigation skills, to
represent the city in air-pollution lawsuits, but did not
specify any particular company as a potential defendant.”!
“Within a week of his retention,” Marks said, Texas
Petrochemicals contacted Berg and reopened negotiations
with the city.*”
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In response to the concerns raised about TCEQ’s failure to
insist upon an enforceable agreement, state officials pointed
to their ability to police violations of existing regulations
and permits.*® However, according to Blanco, whose Air
Quality Bureau inspects plants within the city’s jurisdiction,
over the past few years city inspectors have reported to the
state numerous cases of violations that TCEQ officials
dropped.*” Furthermore, agreements outside of the state’s
regulatory regime are necessaty because existing regulations
and permits are not sufficient to protect against the health
risks of air toxics. As Neil Carman, director of the Sierra
Club’s Texas chapter and former state air pollution control
official, stated, “The whole [permit system] is a house of
cards. Otherwise, we wouldn’t be seeing these problems
after all these years.”"

Given the continued failure of the state government to put
an effective structure in place to protect the public against
air toxics, the city hopes to continue plugging in the holes
by entering into additional enforceable agreements with
other companies that contribute to the air toxics problem.
According to Marks,

We have made, and continue in all forums to make, an
open invitation to all industry to enter into [Texas
Petrochemicals|-like agreements. Our criteria are (1)
commitments to reductions of specific pollutants; (2)
commitment of capital and operating expenses to
enable the reductions on an agreed timeline; (3)
monitoring of emissions and reporting of monitoring
data to the City in as close to real time as possible; and
(4) legal accountability for failure to meet the

commitments.’%

At the same time it is seeking enforceable emission-
reduction agreements with polluting companies, the city has
boosted its enforcement of existing regulatory and
common-law obligations. Mayor White declared in his
2005 State of the City address that “if plants have no
realistic plans to reduce emissions of air toxics to levels
found acceptable by objective public health standards,” the
city intended to collaborate with other local governments to
bring legal actions.’” Since then, in addition to retaining
Berg, the city has added two lawyers to its staff to review
emission permits and pursue pollution cases.’™ At the end
of 2004, the city successfully renegotiated its inspection-
funding contract with TCEQ to secure an amendment
providing the city with authority to bring civil suits against
companies that own plants that city inspectors have found
to be in violation of pollution control laws.*” Under the
contract, the state provided the city with funding to inspect
plants within the city and to respond to complaints about

air pollution.’’ Before the amendment, the city had to
refer cases of non-compliance to TCEQ so it could
determine whether to pursue enforcement action.’" The
city sought the amendment because of its frustration with
TCEQ’s slow response and frequent dropping of
violations reported by the city.”’> Marks explained that
“Iw]e’ve felt for a long time we couldn’t do anything, and
yet we have continuous violations and know there’s stuff in
the air.”*"

Shortly after the city obtained the amendment affording it a
greater enforcement role, Mayor White’s spokesman stated
that “[tjhe mayor believes the state should do a better job
of enforcement or give the cities authority to do more
enforcement.””"* The state’s willingness to amend its
inspection-funding contract with the city could be
understood as a recognition that, given inevitable resoutrce
limitations (and perhaps not so inevitable political
obstacles), effective enforcement sometimes requites
pooling the efforts of various levels of government. John
Steib, TCEQ deputy director for compliance and
enforcement, described the decision to amend the contract
as “a common-sense move” because the previous clause
was “unnecessatily restrictive.””" “We don’t ever want to
restrict a local entity from using statutory authority,” he
further stated.”*

Seven months later, however, when the city’s contract was
up for renewal, TCEQ apparently changed its mind.
Although initial negotiations between city and state officials
resulted in an agreement containing the enforcement-
authority provision, TCEQ removed the provision from
the signed agreement that the agency sent to the city.”'” The
city resumed negotiations over the provision, and ultimately
Mayor White and Commissioner Chairwoman Kathleen
White reached an impasse over the issue of the city’s ability
to initiate cases without the state’s approval.*® In explaining
the city’s refusal to give up the enforcement authority,
Marks stated: “We do not believe it is in the best interest of
our citizens for us to give up a powerful enforcement tool.
All of the other work we do is only as good as our ability
to hold polluters accountable.”"” Although the city may
still inspect plants and bring cases for violations of air
pollution rules, it was forced to forgo a funding source for
an important part of its air quality program.**

While the state’s refusal to continue providing the city with
funding for inspection unless the city conceded
enforcement authority is extremely unfortunate, the city’s
refusal to make that concession because it considers
enforcement fundamental to its battle against air pollution
represents a positive change in Texas politics. Similarly, the
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city’s insistence on reaching an enforceable agreement with
Texas Petrochemicals indicates that city officials are
unwilling to cede to the petrochemical industry exclusive
responsibility for protecting Houston’s citizens. Given that
it appears that the specter of litigation brought both Texas
Petrochemicals and, more recently, Valero Energy, to the
negotiating table with the city, **' it appears that the city is
using its enforcement authority to protect its residents from
illegal and irresponsible industrial activities. This potential is
particularly likely to be realized if the Chronicle continues
fulfilling the media’s proper role as the public’s watchdog
over government and industry.

Proposals for Reform

Although the City of Houston’s recent initiatives are
commendable, the ultimate solution to toxics air pollution
in the Houston Petrochemical Complex and in other
similarly industrialized areas in Texas will require a major
overhaul of the current regulatory regime for hazardous air
pollutants in Texas. This will in turn require a more
proactive implementing agency and a legislature that is
willing to put the health needs of its urban citizens ahead of
the economic demands of one of the state’s most
important and powerful industries. While TCEQ has the
necessary authority to promulgate many of the following
recommendations as rulemaking exercises,” the Texas
Legislature could provide TCEQ with much needed
political support and legal direction by enacting these
reforms into law.

1. Give TCEQ the Authority It Needs to
Require Companies to Participate in
Monitoring

In the final analysis, TCEQ will never have sufficient
monitoring resources to do an adequate job of
characterizing toxic hot spots and identifying the sources
that contribute to them in the comprehensive way that it
did when it isolated sources of a benzene hot spot in Texas
City as the Marathon and Amoco separators. TCEQ
currently supports a Community Monitoring Network that
places monitors in highly industrialized communities, and it
conducts 25-30 mobile monitoring investigations per yeatr
in places that are suspected to harbor toxic hot spots. But
these monitoring efforts, standing alone, are rarely sufficient
to support a reasonably accurate assessment of the ambient
levels of toxic air contaminants over time. As a practical
matter, any additional monitoring will have to be provided
by the companies that own the industrial facilities that are
the sources of the relevant emissions subject to proper
quality control procedutres and TCEQ oversight.

Man-Made Disaster: The Houston Petrochemical Complex

When a potential toxic hot spot has been identified (e.g;,
through a TCEQ monitoring exercise that detects levels of
a HAP above a relevant ESL), TCEQ (with the input of
the Toxicology and Risk Assessment Section) typically
determines that additional monitoring is necessary to
characterize the hot spot and to locate potential emissions
sources. As detailed in Appendix 1, the Toxicology and
Risk Assessment Section concluded that additional
monitoring was necessary after the March, 1988, the March,
1996, the June 1997, and the September/October, 1998
monitoring exercises in Texas City. Appatently, the
additional monitoring that TCEQ was able to accomplish
on its own, however, was not enough. For example,
although TCEQ had operated two long-term monitoring
stations in Texas City for several years, the Toxicology and
Risk Assessment Section’s report for the 1998 monitoring
event concluded that further long-term monitoring was
necessary because its monitors were too far away from the
probable sources to be of any use. This is not at all atypical
of stationary monitors in the Community Monitoring
Network.

Therefore, once TCEQ has determined that further
characterization of a potential hot spot is necessary, it
should have the authority to require all companies in the
arca that either emit or have the potential to emit the
relevant toxic (“potentially responsible companies”) to
participate in the agency’s subsequent short-term and long-
term efforts to characterize the emissions contributing to
the hot spot. As discussed above, the agency’s ESLs, which
are now undergoing a much needed revision, may serve as
an appropriate “Action Level” for imposing monitoring
requirements on sources of emissions of the relevant toxic
pollutant. Since it is by no means clear that Texas
companies will accept TCEQ’s authority to use ESLs as
“Action Levels,” the legislature should give the agency the
authority to use ESLs as triggers for additional monitoring,
The action levels could, for example, consist of a single
risk-based trigger like the Target Risk Levels established by
Tri-State Geographic Initiative, or they could consist of
some specified number of exceedances of an ESL or
some multiple of that ESL over a prescribed time period.
In addition, the legislature should require TCEQ to act on
its own if the potentially responsible companies fail to
contribute to the monitoring effort. In particular, the
legislature should require TCEQ to conduct its own
investigation, including establishing its own fenceline
monitoring network, and to send the potentially responsible
companies the bill.
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2. Require that the Sources of Emissions
Be Isolated

A monitoring network should enable the agency to
determine with a fair degree of accuracy the fenceline
concentrations of the relevant toxics, but it will not,
standing alone, ensure that the soutces of the emissions are
identified, nor will it ensure that action is taken to reduce
emissions when necessary. Thus, the legislature should
require that whenever fenceline monitors in one of the
monitoring networks described above determines that
ambient levels exceed one-half (or some other fraction of)
the Action Level on more than a predetermined number
of occasions during a prescribed time petiod (e.g., one
month), a further “source investigation” must be
undertaken to identify the sources of the emissions resulting
in those ambient concentrations. Potentially responsible
facilities should be allowed to avoid the investigation upon
a showing that the exceedance of the Action Level “may
not tend to cause” adverse or other injurious effects on the
public health or welfare and therefore did not create a
“condition of air pollution.”

When one or more potentially responsible facilities
undertakes a source investigation, they should be required
to provide periodic reports to TCEQ detailing exactly
what efforts they undertook to identify the likely sources of
emissions. If these efforts prove routinely unavailing,
TCEQ should require the company to come up with an
“emissions investigation plan” for conducting an intensive
investigation of potential sources of emissions, including
fugitive emissions and emissions during upsets and
maintenance. This investigation would be in the nature of
an internal audit, but it should not be subject to the Audit
Privilege statute. The agency should require the company to
provide, within a prescribed time period, a report to the
agency detailing the results of the emissions investigation
program undertaken pursuant to the plan.

3. Strengthen the Prohibition on
Emissions that Cause or Contribute to Air
Pollution

Section 382.085(a) provides that “[e|xcept as authorized by
a commission rule or order, a person may not cause, suffer,
allow, or permit the emission of any air contaminant or the
performance of any activity that causes or contributes to,
or that will cause or contribute to, air pollution.” This
section rather clearly places the burden on the polluter
affirmatively to establish that any pollutants that it emits are
in fact “authorized,” but some companies appatently
disagree. Although TCEQ would probably prevail in a

civil enforcement action if it took the position that the
burden of proof is on the defendant to show that
problematic emissions are authorized by a permit or rule or
are otherwise legal, the Texas Legislature should clarify the
issue once and for all by amending section 382.085 to
eliminate the exception for authorized emissions from the
prohibition on creating conditions of air pollution.

Several states prohibit the emission of air pollutants that
create conditions of air pollution regardless whether those
emissions are permitted by the responsible agency. For
example, Title 7 of the New Jersey Administrative Code
states that “Notwithstanding compliance with other
subchapters of this chapter, no person shall cause, suffer, or
allow or permit to be emitted into the outdoor atmosphere
substances in quantities which will result in air pollution.”**
Similarly, Massachusetts Department of Environmental
Policy regulations prohibit any emissions that cause, “by
themselves or in conjunction with other air contaminants,” a
condition of air pollution, without regard to whether the
emission is permitted under state and federal law.*** The
Texas Legislature should amend section 382.085 to clatify
that sources are prohibited from creating unauthorized
emissions and from creating emissions that cause, either in
isolation or in conjunction with emissions from other
sources, a condition of air pollution.

4. Fix the Permit System

The Texas Legislature should amend the permit program
to require facilities to calculate total emissions loads of
hazardous air pollutants for all operations within a
contiguous facility. In addition to aiding TCEQ in
identifying probable sources of emissions associated with
toxic hot spots, this change would also help the agency
predict the ambient concentrations of HAPs that should be
expected at the fenceline when a facility is in compliance
with all of its authorizations. This requirement, which could
be accomplished by amending the permit requirements by
rule or by operation of law, should not be especially
onerous because most facilities should already be making
these calculations to comply with the Toxic Release
Inventory requirements of the Emergency Planning and
Community Right to Know Act. If an emissions
accounting suggests that fenceline concentrations or
multiple facility fenceline concentrations will exceed action
levels when the facility is in compliance, then the permits
should be pulled and toxics emissions reduced to the extent
necessary to bring ambient concentrations below the action
levels.
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If a toxic hot spot threatens public health and welfare, the
law should not permit new sources to contribute to the
already existing health threat. Thus, when a company
proposes to construct a new source or modify an existing
source in a way that would contribute additional emissions
of the relevant toxic pollutant to the already existing hot
spot, the Texas Legislature should by statute require TCEQ
to deny that permit. At present, it is not at all clear that
TCEQ has the legal authority to deny an application for a
permit that by itself would not threaten public health but
would add to a hot spot that already threatens public
health. Likewise, the Texas Legislature should explicitly
empower TCEQ to limit the applicability of flexible
permits when conditions of pollution exist. When the
monitoring network indicates that fenceline ambient levels
exceed a health-based threshold, a company should not be
allowed to subject neighboring communities to the
additional emissions that NSR permits, permits by rule, and
General Operating Permits may allow.

TCEQ regulations permit the agency to include “special
conditions” in permits that require written authorization for
the permittee to construct any facility under a standard
permit or a permit by rule if it finds that a particular air
contaminant may result in a significant impact on the air
environment. Whether or not the legislature acts, TCEQ
permitting officers should include this special condition in
all NSR and flexible permits issued in the vicinity of
previously detected hotspots in the Houston Petrochemical
Complex. In addition, before granting a request for
written authorization to proceed under a standard permit
or a permit by rule in these areas, TCEQ should prepare an
ambient air quality impact analysis, and provide public
notice of the request for authorization. The agency should
deny the request if the analysis suggests that any additional
emissions would exacerbate existing hotspots or could
result in the creation of a new hot spot.

Flexible permits offer many advantages for operators, and
they may in fact lead to decreases in actual emissions as a
result of these operational advantages. In many situations,
however, the emissions decreases documented in flexible
permits are illusory — existing on paper only. In particular,
flexible permits allow operators to move emissions sources
around the facility as long as their total emissions for any
given air contaminant are maintained under the established
emissions cap. Over time, given all of the operational
changes allowed in the permit, it becomes difficult or
impossible for the agency (let alone the public) to know
exactly what emissions ate occurring in the facility.
Morteover, because the cap is a calculated cap, not a
performance based standard, it is virtually impossible to
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determine whether emerging constellation of emissions
sources actually complies with the cap. Because
enforcement is problematic enough in situations where
multiple soutces are contributing to conditions of air
pollution, TCEQ should restrict the availability of flexible
permits in areas where industrial clusters make hotspots
likely.

5. Require Companies to Take
Meaningful Corrective Action

In the final analysis, the problems that are identified with
enhanced monitoring and increased attention to the permit
process will be unavailing if the companies responsible for
the hot spots are not required to take corrective action to
eliminate them. Several changes in the existing regulatory
regime are therefore necessary to provide residents and
workers with adequate protection from the dangers of air
toxics, including the following,

a. Eliminating Unlawful Emissions

When a company’s emissions investigation plan identifies
emissions that are not authorized by permit or rule, those
emissions should be eliminated. The emissions investigation
report should therefore propose a compliance schedule
detailing how and when any such unlawful emissions will be
eliminated. TCEQ should then either approve the
compliance schedule and assess appropriate fines or
disapprove the compliance schedule and issue such orders
and assess such fines as are necessary to achieve compliance
within a reasonable time. The compliance schedule that
ultimately results should become condition to the facility’s
permit or a part of legally enforceable order.

b. Reducing ‘Authorized’ Emissions

Insofar as the emissions investigation report concludes that
the emissions contributing to fenceline levels above the
target level are authorized by permit or rule, permits may
have to be modified to bring about sufficient emissions
reductions to meet appropriate fenceline action levels. The
Tri-State Geographic Initiative, developed to address risks
to human health from cross-border, multi-facility pollution
among Ohio, Kentucky, and West Virginia provides a
model for establishing triggers and concomitant risk
reduction actions. The Initiative calls for the establishment
of vatious Target Risk Levels (TRLs), corresponding to the
relevant hazardous air pollutants in the area. Each TRL will
trigger an appropriate risk reduction action.””® One
available risk reduction action is to review the permits of
suspected sources and reopen them if necessary to reduce
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the permitted emission levels.** TCEQ could implement a
similar approach, using ESLs or some more explicitly risk-
based variant like the TRLs used in Ohio, Kentucky and
West Virginia.

The Tri-State Geographic Initiative also offers a model for
apportioning emissions reductions among multiple emitters
of the same pollutant using computer models to “finger
print” emissions from patticular sources.”” Whether this
approach will work for hotspots identified in the Houston
Petrochemical Complex will depend on the range of
source categories in a given cluster of facilities. At the very
least, TCEQ should explore the available source
apportionment modeling options. Alternatively, the agency
should consider apportioning responsibility in accordance
with permitted emission levels, past compliance practice,
frequency of upsets or some more sophisticated
combination of these factors.

c. Reforming the Response to Emissions
Events

As discussed above, existing regulations governing upsets,
startups, shutdowns, and fugitive sources are not up to the
job of preventing the formation of hot spots. Current
regulations governing these “emissions events” remain
incomplete in important ways, and enforcement to ensure
compliance with existing regulations is severely impeded by
the facilities” superior control over vital information
regarding their operations. These regulatory programs can
be improved with specific amendments and changes that
are detailed below.

1. Expanded Reporting Requirements. Currently, upsets,
startups and shutdowns are reported only if the source’s
estimate of the amount of emissions associated with such

events exceed the specified reportable quantity. Since these
estimates generally involve considerable room for judgment
and consequently for underestimation, TCEQ should
require that estimates of emissions be reported for all of
these atypical emission events regardless of their
significance. In the alternative, lower thresholds should be
set to trigger reporting requirements in areas where toxic
hotspots are likely to arise. This seems particulatly
appropriate in hot spot areas after the legislature’s recent
enactment of a law that authorizes TCEQ to take action
against emissions events that may have an “impact on
human health.”

2 _Compliance Assurance. Absent a mobile monitoring
trip or onsite inspection, TCEQ has no way to ensure that a

facility is complying with reporting requirements under the
emission event rules or under the fugitive source
requirements. Petriodic ambient monitoring should
therefore be conducted at random and unannounced
intervals at each major facility emitting hazardous air
pollutants. For example, TCEQ could conduct the
monitoring at the fenceline and charge the costs through to
the company as one of the annual expenses associated with
its permit. Facilities found to be setiously out of
compliance with any of the applicable requirements could
be required to finance onsite monitoring for a period of
several years as an appropriate penalty.

3. Corrective Action Requirements Should be Routinized.
Rather than requiring TCEQ to preside over each upset
report and startup and shutdown application, the legislature
should provide for the promulgation of standard
corrective action requirements that apply regardless of
whether TCEQ takes separate or additional action.” The
emission event itself, rather than a TCEQ order, should
trigger a string of regulatory requirements that could be
based on the significance of the event and the pre-existing
ambient concentrations. For example, facilities in hot spot
areas could be required to offset all excess HAPs emissions
from startups and shutdowns by reducing other emissions
in that plant duting that time and/or by paying a fee for
each pound of excess HAPs emitted.

4. Fugitive Emission Allowances. For some fugitive
emission sources, noncompliance is excused for a

considerable length of time (more than a year in some
cases). The legislature should eliminate these allowances in
hot spot areas and require regular weekly (or at most
monthly) inspections of all fugitive sources. Furthermore,
facilities should have no more than a week to correct
violations (unless a shutdown is necessary to make the
repair, in which case the facility would be required to offset
the excess fugitive emissions until the next regulatory
scheduled shutdown and/or pay a fee for each pound of
excess hazardous air pollutants emitted). Where possible,
external means of validation (like ambient monitors) should
be used to verify visual inspection reports.

5. Fugitive Emissions Accountings and Caps. Under

many of the technology-based requitements in permits and
regulations, it is virt